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NOTICE

The following Bill to be submitted to the National Assembly is published
for general information to the public together with a statement of its
objects and reasons.

Dar es Salaam Marten Y. C. Lumbanga
13th July, 2004 Chief Secretary

A BILL
for

An Act to repeal the Public Procurement Act, 2001 with aview to
make better provisions for the regulation of Public
Procurement in the Government of the United Republic and
to provide for other related matters

ENACTED by Parliament of the United Republic of Tanzania.

PART |
PRELIMINARY PROVISIONS
Short title 1. This Act may be cited as the Public Procurement Act,
Cognnﬂmce 2004 and shall come into operation on the date of publication in the
ment Gazette.
Application 2.-() ThisAct shall apply:

@ to al procurement and disposal by tender undertaken
by a procuring entity except whereit is provided
otherwisein this Act;

(o) to entities, not of Government, for procurement
financed from specific public finances.

) The Defence and National Security Organs shall
comply with this Act subject to paragraphs (a) and (b) of this
subsection:

(a) the Defence and National Security Organs shall
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manage their procurement and disposal on the basis of
adual list, covering items subject to open and restricted
procurement of disposal methods respectively; and

(b) the Defence and National Security Organs shall agree
annually with the Public Procurement Regulatory
Aduthority on the category of item to be included in the
restricted list and on which restricted procurement
methods set out in this Act or regulations made under
this Act shall apply to each category of item on the
restricted fist.

Interpre- 3.-(2) Inthis Act unless the context requires otherwise -
tati
- "Accounting Officer" means a Government officer appointed in
accordance with the provision of Public Finance Act, 2004
to hold a vote and account for all monies expended from that
vote;
"Approving Authority" means an Accounting Officer or Chief
Executive, aMinistry tender board, aregional tender board, a
district tender Board, alocal Government tender board, or a
parastatal tender board,

"Board" means Board of Directors of the Public Procurement
Regulatory Authority

"competitive selection" means the method of procurement whereby
imited number of consultants or providers of services are
invited by the procuring entity to compete with each other in
submitting either unpriced or priced tenders, where the
tenders are evaluated either on the basis, of quality alone or

on the basis of a combination of quality and cost;

"competitive tendering” or "tendering" means the method of
procurement whereby suppliers, contractors or consultants
are invited by the procuring entity to compete with each
other in submitting priced tenders for goods, works or
Sservices,

"consultant” means a Company, corporation, organisation,
partnership or individual person engaged in or able to be
engaged in the business of providing services in architecture,
economics, engineering, surveying or any field of
professiona activity, and who is, according to the context, a
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potential party or the party to a contract with the procuring
entity;
"contractorx acompany, corporation, corporation, partnership

or individual person engaged in civil, electrical or
mechanical engineering or in construction or building work

of any kind including repairs and renovation, and who s,
according to the context a potential party or the part to a
procurement contract with the procuring entity;

"corrupt practice” means the offering, giving, receiving, or soliciting
of any thing of value to influence the action of public officer
in the procurement process or contract execution;

"Defence and National Security Organs' news the Tanzania Peoples
Defence Forces, the Tanzania National Services Tanzania
Police Force, Tanzania Prisons Services, Tanzania
Intelligence Security Services, the National Security Council
and the Prevention of Corruption Bureau.

"Department” in relation to a Ministry of Government or other public
authority or public body, includes any division of unit by
"whatever name known of that ministry, authority or other

body,

"disposal"ymeans the divestiture of public assets including
intellectual and proprietary rights and goodwill, and any
other rights of a procuring and disposing entity by any
means, including sale, hire-purchases, licences, tenancies,
rental, lease, franchise, auction or any combination however
classified other than those regulated by the Public Sector
Reform and Divestiture Act, 1993;
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"disposal process’ means the successive stages in the disposal cycle,
including planning choice of procedure, measures to solicit
offers from tenderers, examination and evaluation of those

offersand award of contract; _ _
“fraudulent practice” means a misrepresentation of factsin order to

influence a procurement process or the execution of a
contract to the detriment of the Government and includes
collusive practices among tenderers (prior to or after
submission) designed to establish tender prices at artificial
non-competitive levels and to deprive the Government of the
benefits of free and open competition;

"goods’ means raw materials, products, equipment and other
physical objects of every kind and description, whether in
solid, liquid or gaseous form, electricity, intangible asset and
intellectual property, aswell as servicesincidental to the
supply of the goods provided that the value of the services
does not exceed the value of the goods themselves,

"Government” means the Government of the United Republic of

Tanzaniaz, .

"guidelines" means directivesissued by the Public Procurement
Regulatory Authority under Section 87 of this Act;

"Independent Government Department” means a Department of the
Government that is not under the direct control of the parent
Ministry;

"Local government” means local government authority established
under the Local Government Authority Act No. 7 of 1982 or
Loca Government Authority established under the Local
Government Authority Act No. 8 of 1982;

"lowest evaluated cost" means the price offered by a supplier,
contractor, or consultant that is found to be the lowest after
consideration of al relevant factors and the calculation of
any weighing for these factors, provided that such factors
have been specified in the tender documents;

"Minister" means the Minister for the time being responsible for

_ matters relating to finance; _ o

"minor value” means an amount of money up to amaximum limit for
the procurement of goods, works and services of aminor
nature, to be determined each year by the Minister;
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"parastatal organisation” means -
Cap.212 (i) abody corporate established by or under any Act or
Ordinance other than the Companies Ordinance; or
(ii) any corporation registered under the Companies
Ordinance, in which not |less than fifty percent of the
share capital is owned by the Government or by another
parastatal organisation, or in the case of a company
which islimited by Puarantee, where the government has
|

undertaken to meet fifty percent or more of the liabilities
of that company; or

(iif) any company, management, board, association or

statutory body in which the Government his a majority

Act No.30 or controlling interest and includes a government

of 1997 a%S?cy established under the Executive Agencies Act,
1997,

"person” includes any association of persons whether incorporated or
not;

"pre-qualification" means aformal procedure whereby suppliers,
contractors or consultants are invited to submit details of
their resources, and capabilities which are screened prior to
invitation to tender on the basis of meeting the minimum
criteria on experience, resources, capacity and financial
standing;

"post-quaification” means aformal procedure applied after tenders
have been evaluated prior to award of contract, to determine
whether or not the lowest evaluated tenderer has the
experience, capability and resources to carry out the contract
effectively;

" procuring entity” means a statutory body, department of the central
government, local government and any other body, or unit

established and mandated by government to carry out public
functions”;

"procurement " means buying, purchasing, renting, leasing or
otherwise acquiring any goods, works or services by a
procuring entity spending public funds on behalf of a
ministry, department or regional administration of the
Government or public body and includes all functions that
pertain to the obtaining of any goods, works or services,
including description of requirements, selection and
invitation of tenderers, preparation and award of contracts;
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"procurement contract” means any licence, permit, or other
concession or authority issued by a public body or entered
into between a public body and a supplier, contractor or
consultant, resulting from procurement proceedings for
carrying out construction or other related works or for the
supply of any goods or services,

"procurement expert or specialist” means a person who is engaged in
aprofession, occupation or calling in which recourse to
procurement is directly or indirectly involved and has such
knowledge and experience of the practice of procurement;

"Procurement Management Unit" means adivision or department in
each procuring entity responsible for the execution of the
procurement functions;

"procurement proceedings' means the proceedings to be followed by
aprocuring entity or any approving authority when engaging
in procurement; ) )

"procurement process’ means the successive stagesin the
procurement cycle, including planning, choice of procedures,
measures to solicit offers from tenderers, examination and
evaluation of those offers, award of contract and contract

management
) "public body or public authority" means -
(i) any ministry, department or agency of government;
(i)  any body corporate or statutory body or authority
established for the purposes of the Government;

Cap 212 (v)  any company registered under the Companies Ordinance
being a company in which the Government or an agency
of Government, isin the position to influence the policy
of the company;

(v  any local government authority;
(vi) any parastatal organization.

"public finances' means monetary resources appropriated to
procuring entities through budgetary processes, including the
Consolidated Fund, grants, loans and credits put at the
disposal of the procuring entities by local or foreign donors
and revenues generated by the procuring entities;

"public officer or officer" means:-

(i) any person holding or acting in an office emolument
in the services of the Government

=]
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(i1) aperson holding or acting in the office of Minister in
the Government;

(iit) an employee of any body corporate such asis referred
to in the definition of public body or public authority;

(iv) any person conducting negotiations, for or in relation to
apublic contract, or a prospective public contract on
behalf of a public body or public authority; or

(V) aperson who isaconsultant to a public body or public

_ authority.

"services' means any object of procurement other than goods or
works, which involve the furnishing of labour, time or effort
including the delivery of reports, drawings or designs, or the
hire or use of vehicles, machinery or equipment for the
purposes of providing transport, or for carrying out work of
any kind, with or without the provision of drivers, operators
or technicians,

"solicitation documents' means tendering documents or any other
documents inviting tenderers to participate in procuring or
disposal by tender proceedings and includes documents
inviting potential tenderersto pre-qualify, and standard

tendering documents. ) _
"successful tender" means the tender selected by the procuring entity

as,
()  offering the lowers evaluated cost, in case the method
of procurement used was competitive tendering; or
(i)  being the most responsive to the needs of the procuring
entity if procurement used was competitive quotations,
single source procurement, competitive selection or
_ where goods or services of minor value were procured;
"supplier" means company, corporation, organisation, partnership or
individual person supplying goods or services, hiring
equipment or providing transport services and who is,
according to the contract, a potential party or the party to a
procurement contract with the procuring entity;
"tender means an offer, proposal or quotation made by a supplier,
contractor or consultant in response to arequest by a
procuring entity;

11
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"terms of reference" means the statement issued by the procuring
entity giving the definitions of the objectives, goals and scope
of the services, including where applicable the means to be
used;

"works "means
(i) al works associated with the construction,

reconstruction demolition, repair or renovation of a
buildings, structure, road or airfield;.

(i) any other civil works, such as site preparation,
excavation erection, building, installation of equipment
or materials, decoration and finishing,

(iii) services which are tendered and contracted the basis
of performance of ameasurable physical output such as
drilling, mapping, satellite photography or seismic
investigations:

Provided that, contracts which include the provision of works
and services shall be regarded as works contractsif the total value of
the words is greater than the value of the services covered by the
contract;

(2) For purposes of this Act, aperson is presumed to be an
associate if:

(@ inthecaseof apublic officer, that person isthe public
officer's husband, wife or relative, or a husband or wife
of the relative of the public officer;

(b) that personisin partnership with the public officer or

(c) inthe case of abody corporate, the public officer isa
controller of the body corporate or the public officer
and the persons who are his associates together are
controllers of it.

(3) Inthis section, "relative" means brother, sister, uncle,
aunt, nephew, niece, lineal ancestor or lineal descendent and
references to a husband or wife, and for the purposes of this
subsection, arelationship shall be established asif any illegitimate
child, step child or adopted child of a person had been a child born to

the person in wedlock

Interna- 4.-(1) To the extent that this Act conflicts with an obligation
g;r_lgﬂd_on of the United Republic under or arising out of -
| 1

12
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(@  any treaty or other form of agreement to which the
United Republic is a party with one or more other
states or political sub-divisions of such states; or

() any grant agreement entered into by the United
Republic with an inter-governmental or international
financing institution in which the United Republicis

~ thebeneficiary, _ _
the requirement of such treaty or a?reement shall prevail, butin all
other respects, the procurement shall be governed by this Act.

(2) Where the procurement, in the context of Section 4(1)
favours an external beneficiary, then -

(a) procurement made throu?h contributions made by the
United Republic shall be undertaken in the United
Republic through national suppliers, contractors or
consultants _ _

() @l relevant insurances shall be placed with companies

registered in the United Republic,

(¢  suppliesshal be transported in carriersregistered in the

United Republic.

(3) Where, for reasons of limitations of capacity, national
suppliers, contractors or consultants are unable to satisfy wholly or in
part, the specific procurement requirements, they shall be offered an
equal opportunity to participate in the procurement or disposal by
tender process of the beneficiary entity (in conjunction with firmsin
that country) and where applicable to offer such requirements from
third sources.

(4) A derogation from the application of the subsection (1)
and (2) may be applied for to the Authority by the competent agency
responsible for the Procurement or disposal in question, with
supporting documentation and justification.

PART I
THE PUBLIC PROCUREMENT REGULATORY AUTHORITY
Establish- 5.-(1) Thereis hereby established within the Ministry of
n;e?]t Finance an authority to be known as the "Public Procurement
Authority  Regulatory Authority” in this Act referred to as the "Authority”
(2) The Authority shall:

13
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Act No. 16
of 1967

Objectives
of the
Authority

(a) be abody corporate with perpetual succession and a
common sedl;

()  initscorporate be capable of suing and be sued;

(  forand in connection with the purposes of this Act, be
capable for holding, purchasing and otherwise
acquiring and disposing of movable or immovable
property;

(d) exercisethe powers and perform the functions
conferred upon it by or under this Act;

(§  enter into any contract or other transaction, and do or
suffer to do all such other acts and things, which a body
corporate may lawfully perform do or suffer to be
done.

(3) The application of the common sedl of the Authority on
any document shall be authenticated by the signature of the Chief
Executive Officer.

(4) Every document purporting to be an instrument issued
by the Authority sealed with the seal of the Authority and
authenticated in accordance with subsection (3), shall be deemed to
be an instrument of the Authority and shall be received in evidence
without further proof.

(5) Notwithstanding the preceding provisions of this
Section, and the Authority having the status of a body corporate, the
Attorney General shall have the right to intervene in any suit or
matter instituted by or against the Authority.

(6) Where the Attorney General intervenesin any matter in
pursuance of Subsection (5), the provisions of the Government
proceedings Act, shall apply inrelation to the proceedings of that suit
or matter asif it had been ingtituted by or against the Government.

6.-(I) The objectives of the Authority shall be to:

(@  ensurethe application of fair, competitive, transparent,
non-discriminatory and value for money procurement
standards and practices,

(b) harmonize the procurement policies, systems and
practices of the Central Government, local
governments and statutory bodies,

14
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Functions
of the
Authority

©

set standards for the public procurement systemsin the
United Republic of Tanzania,

(d) monitor compliance of procuring entities; and
(e) build procurement capacity in the United Republic of

Tanzania.

7.-(1) The functions of the Authority shall be to:-

(a) advise central Government, local government and

(0

©

statutory bodies on all procurement polices, principles
and practices,
monitor and report on the performance of the public
procurement systems in the United Republic of
Tanzania and advise on desirable changes;
set training standards, competence levels, certification
requirements and professiona development paths for
procurement experts in consultation with competent
authorities;
prepare, update and issue authorized versions of the
standardized tendering documents, procedural forms
and any other attendant documents to procuring
entities;
ensure that any deviation from the use of the
standardized tendering documents, procedural forms
and any other attendant documents is effected only
after prior written approval of the Authority,
issue guidelines under Section 89 of this Act;
organize and maintain a system for the publication of
data on public procurement opportunities, awards and
any other, information of public interest as may be
determined by the Authority;
conduct periodic inspections of the records and
proceedings of the procuring entities to ensure full and
correct application of this Act;
monitor the award and implementation of public
contractswith aview to ensuring that:

(1) such contracts are awarded impartially and on

merit;

15
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0

(i)

(i)  thecircumstancesin which each contract is
awarded or as the case may be, terminated, do
not involve impropriety or irregularity;

without prejudice to the functions of any public
body in relation to any contract, the
implementation of each such contract conformsto
the terms thereof

institute:

(i) procurement audits ~ during the tender
preparatory process;
(i)  contract auditsin the course of the execution of
an awarded tender; and
(i)  performance audit after the completion of the
contract in respect of any procurement as may
be required;
determine, develop, introduce, maintain and update
related system - wide data -bases and technology;
develop policies and maintain an operationa plan on
capacity building, both for institutional and human
resource devel opment;
agree on alist, which shall be reviewed annually of
works, services and suppliesin common use by more
than one procuring entity which may be subject to
common procurement;
establish and maintain ingtitutional linkages, with
entities with professional and related interest in
public procurement;
undertake research and surveys nationally and
internationally on procurement matters;
undertake any activity that may be necessary for the
execution of itsfunctions,
administer and enforces compliance with all the
provisions of this Act, regulations and guidelines
Issued under this Act; and

facilitate the resolution of procurement complaints,

(2) For the purposes of the discharge of its functions under
this Act, the Authority shall be entitled:

(a) to be advised of the award and, where applicable, the
variation of any public contract by the procuring entity
responsible for such contract;

16
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(b) subject to Section 12 of this Act, to have accessto all
books, records, documents, or other property belonging
to the procuring entity or a contractor or a supplier or a
consultant, whether in the possession of any officer of a
procuring entity or a contractor, supplier, consultant or
any other person;

(0  tohave accessto any premises or location where work
on a public contract has been or is being or isto be
carried out;

( inrelation to any matter which is the subject of
investigation by the Authority, to have accessto all
books, records, documents or other property used in
connection with the grant, issue, suspension or
revocation of any prescribed license whether in the
possession of any public officer or any other person.

§  haveaccessto any premises or location whereit has
reason to believe that any such books, records,
documents or other property as are referred to in
paragraph (d) or any property which is the subject of a
prescribed licence, may be found;

() within reasonable, hoursto enter any premises occupied
by any person in order to make such enquiries or to
inspect such document, record or property as it

considers necessary to any matter being investigated by
it; and

(g subject tothe provisions of Sections 11 and 12, to
retain any such document, record or other property
referred to in paragraph (f).

(3) Where -

(a) the Authority has authorized a member of staff of the
Authority to enter premises; and

(b) the authorized officer is refused or prevented from
gaining entry to the premise,

amagistrate may on application, be empowered to issue a warrant
authorizing any police officer to forcibly enter the premisesto
conduct the search and make copies or take extracts of documents
therein.

17
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Scope of
investiga-
tions by the
Authority

(4) For the purposes of subsection (2), the Authority shall
have power to enquire any procuring entity to furnish the Authority

information with regard to the award of any public contract and such
other information In relation thereto asthe Authority considers

desirable.
(5) For the purposes of paragraphs (d) and (e) of subsection
(2), the Authority shall have power to require any public officer or
any other person to furnish in such manner and at such times as may
be specified by the Authority, information with regard to the grant
issue, suspension or revocation of any prescribed license and such

other information in relation thereto as the Authority considers
desirable.

8.-(1) Subject to Subsection (2), the Authority may, if it
considers necessary or desirable, conduct an investigation into any
or al of the following matters:

(a) the registration of contractors, suppliers or consultants

in relation to the specific procurement
(h)  tender procedure relating to contracts awarded by the
public bodies.;
the award of any public contract;
the implementation of the any public contract;
the circumstances of the grant, issue, use, suspension
revocation of any prescribed license

()  the practice and procedures relating to the grant, issue
suspension or revocation of any prescribed license

(2) The Authority shall with a prior written direction of the

Permanent Secretary of the Ministry of Finance investigate:

(a) any public contract or any matters concerni réq any such
contract entered into for the purposes of defense or for
the supply of equipment to the security forces,

(b)  thegrant or issue of any prescribed license for the
purposes of defense or for the supply of equipment to
the security forces,

and any report or comment thereon by the Authority shall be made
only to the Permanent Secretary of the Ministry of Finance and, or
the Minister.

(
(
(

> =2
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Initiation
of invest-
igation

Procedure
in respect
of investi-
gation

Evidence

Restric-
tion of
disclosure
of certain
matters

9. Any investigation pursuant to Section 8 may be
undertaken by the Authority on its own initiative or as a result of
representations made to it, if in its opinion, such investigation is
warranted.

10. The Authority may adopt whatever procedure it considers
appropriate to the circumstances of a particular case and, subject to
the provisions of this Act, may obtain information from such person
or persons and in such manner and make such enquiries as it thinks
fit.

_ 11.-(1% Subject to the provisions of subsection (32 and
Section 12(1), the Authority may at any time require any office or
member of apublic body or any other person who, initsopinion, is
able to give any assistance in relation to the investigation of any
matter pursuant to this Act, to furnish such information and produce

ggty Sngrc])cument under the control of that officer, member or other

(2) The Authority may summon before it;
(a) any person who has made representation to it;or
(b) any officer, member or employee of a public body or
any other person who, in the opinion of the Authority is
able to furnish information relating to the investigation.
(3) No person shall for the purposes of an investigation, be
compelled to give any evidence, or produce any document or thing,
which he could not be compelled to give or produce in proceedings
inany court of law.

12.-(1) Where the Permanent Secretary of the Ministry of

Finance acting on his own initiative or acting at the direction of the
Minister-

(@  givesnotice that the disclosure by the Authority or its
employees of any document or information specified in
the notice, or any class of document or information so
specified, would:

19
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Procedure
after

investiga-
tion

()  involvethe disclosure of the deliberations or
decision of the Government or the Cabinet, or
any committee thereof, relating to matters of a
secret or confidential nature and islikely to be
injurious to the public interest, or
(i)  prejudicetherelations of the United Republic
with the government of any person country or
with any International organization; or
(iii) prejudice the detection of offences,

b) the Authority or its employees or any member of its
staff shall not communicate to any person for any
purpose any document or information specified in
the notice or any documents or information of a class
S0 specified,

certifies that the giving of any information or the answering of any

question or production of any document would prejudice the security

or defense of the United Republic, the Authority or its employees or
staff shall not further require such information or answer to be given
or such document or thing to be produced.

(2) Except as provided for in subsection (1), no regulation
which authorizes or requires the refusal to answer any question or the
withholding of any information or document or thing on the ground
that the answering of the question or the disclosure of the
information, document or thing would be injurious to the public
interest, shall apply in respect of any investigation by or proceedings
before the Authority or its staff.

P—

13.-(1) After conducting investigation under this Act the
Authority shall, in writing inform the accounting officer or chief
executive officer of the public body concerned of the result of that
investigation and make such recommendations as it considers
necessary in respect of the matter on which investigation was
conducted.

(2) If any report of the Authority reflects adversely upon
any person, the Chief Executive Officer of the Authority shall, so far
as practicable, inform that person of the substance of the report.

20
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Discipli-
nary action
against
public
officers

Proceed-
ings of
Authority

Powers
of the
Authority

14.-(2) If the Authority finds, during the course of its
investigation or on the conclusion thereof that there is evidence of a
breach of duty or misconduct or criminal offence on the part of an
officer, or member of apublic body, it shall refer the matter to the
competent authority.

(2) The Authority shall refer the matter to the person or
persons competent to take such disciplinary or other proccedings as
may be appropriate against that officer or member and in all such
cases shall submit a special report to the Minister.

15. The proceedings of the Authority or its committees shall
not be rendered void for want of form.

16.-(1) In the exercise of itsregulatory functions, the
Authority shall have the power to -

(@ require any information, documents, records and
reports in respect of any aspect of the public
procurement process where a breach, wrong doing
mismanagement or collusion has been alleged, reported
or proven against any procuring entity or supplier,
contractor or consultant;

(b)  summon witnesses, call for the production of books of
accounts, plans, documents and examine witnesses and
parties concerned on oath;

(0  commission or undertake investigations and institute
procurement contract and performance audits;

(  causeto beinspected any procurement transaction to
ensure compliance with atender award by a procuring
entity;

(§  act upon complaints by procuring entities, suppliers,
contractors or consultants and any other entity or
person in respect of any party to a procurement
proceedings, in accordance with the procedure set out in
Part VI of thisAct;

()  commission any studies relevant to the determination
of award of contracts; and

( requestany professional or technical assistance from
any appropriate body or person in Tanzania or
elsewhere.

21


http://proccedings.as
http://proccedings.as��

Public Procurement

Action on
recomme-
ndation

of the
Authority

v The Public Procurement Regulatory Authority may:
(a) require the chairman t of atender board, accounting
officer or chief executive officer of apublic body:
(i) to furnish any information or produce any records
or other documents relating to a contract;
(i) to answer all relevant questions;
(b) examine such records or other documents and take
copies or extracts there from.

17.-(1) The Authority may recommend to the competent
authority, where there are persistent or serious breaches of this Act or
regulations or guidelines made under this Act-

@ the suspension of officers concerned with the
procurement process in issue;
() the replacement of the head of a Procurement
Management Unit, the Chairman, or any member of a
Tender Board, as the case may be;
(0  thedisciplining of the accounting officer or chief
executive officer; or
()  thetemporary transfer of the procurement functions of
aprocuring entity to athird party procurement agent.
(2) The competent authority shall respond in writing to the
Authority's recommendations within a period prescribed by
Regulations made under this Act.
(3) Where the competent authority rejects the Authority's
recommendations under subsection (1), the Authority shall:
(@ Communicate its recommendations and all related
supporting documentation to the relevant law

endorcement and oversight agencies for their action,
an

(b) Request for any other appropriate action within the

power of the competent authority.

(4) The competent authority shall respond in writing to the
Authority's recommendation within a period to be specified in the
regulations made under this Act, on the precise action taken on the

Authority's recommendations, or give an explanation if no actionis

deemed necessary.

(5) The Authority shall, in its Annual Performance
Evaluation Report include:
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its audited findings and complaints, investigated;

its recommended corrective measures in each case;

the response of the:

(i) respective competent authority; and

(i) relevant law enforcement and oversight
agencies,

() any remedial measures taken.

—_—
(=3 ")

18.-(1) Thereis hereby established a Board to be known as
the Board of Directors of the Public Procurement Regulatory
Authority.

(2) The Board shall be the governing body of the Authority.

(3) The First Schedule to this Act shall have effect regarding
the composition, appointment and procedures of the Board of
Directors of the Public Procurement Regulatory Authority.

(4) Members of the Board shall be appointed by the Minister
from among persons of good standing and recognized for their high
levels of professional, competence and integrity.

19.-(1) The Board may establish -

(8) aComplaints Review Committee which shall handle
complaints from bidders and any other interested
parties arising out of the execution of the procurement
function by the procuring entities;

(b) anadvisory committee which shall review the
performance of the Authority, the procuring entities
and the Complaints Review Committee; and

(©  any other committee that may be necessary for the
better carrying out of the functions of the Authority.

(2) The Board shall determine the terms of reference of the

committees, their composition and, in consultation with the Minister,
their terms and conditions, of service.

20.-(1) There shall be Chief Executive Officer of the
Authority who shall be appointed by the President on such terms and
conditions as he determines on contract for four years, renewable for
only one further term.

23



Public Procurement

Directors,
consultants
and other
staff of the
Authority

(2) The Chief Executive Officer shall be appointed from
among the registered professional personswho has at least ten years
of experience in either engineering, architecture, law, materials
management, quantity surveying, business administration, economic
development planning or in any related fields and who have had
substantial experience or training in such fields including proven
record of procurement experience.

(3) Subject to the general supervision and direction of the
Board of the Chief Executive Officer, shall be responsible for the:-

() management and operations of the Authority,

(b) management of the funds property and business of the

Authority,;
(c) administration, organization and control of the officers
(d) prgnrr?o%%g ?rfa} n?nAguegﬂgrgl)é’cﬁmni ng of the officer and
staff of the Authority in accordance with their terms
and conditions of appointment

(4) The Chief Executive Officer shall be the accounting
officer of the Authority and shall not engage in any business,
profession, occupation or paid employment elsewhere.

21.-(1) There shall be employed by the Authority Directors,
who shall be principal assistants to the Chief Executive Officer.

(2) There shall be employed by the Authority such other
officers, staff, employees of the Authority of such number and titles
asmay be necessary for the efficient discharge of the functions of the
Authority on such terms and conditions as may be determined by the
Board.

(3) The Authority may appoint consultants and experts of
the Authority in various disciplines on such terms and conditions as
the Authority may from time to time decide, or determine.

(4) The Authority shall establish a competitive selection
procedure for the appointment of all employees, consultants and
experts.

(5) The Authority shall, comply with the competitive
selection procedure established under Subsection (4), whenever it
appoints employees, consultants or experts unless; because of the
urgency of the appointment or other special circumstances, the
procedure is not reasonably practical in my particular case.
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(6) A person who was chairman or member of the Board, the
Chief Executive Officer aswell asan employee of the Authority shall
not, during a period of eighteen months after the expiration or
termination of the term of office with the Authority-

(a) enter into any contract of employment or supply of

services to any person or organization who was subject
of acontract with the Authority at the time when such
person was the member, Chairman, Chief Executive
Officer or employee of the Authority;

acquire or hold any financial interest, whether as an
employee, partner, shareholder, officer or joint venture,
in any business or organization supplying services to
any person or organization who was subject of a
contract with the Authority at the time when such
person was the member, Chairman, Chief Executive
Officer or employee of the Authority.

22.-(1) The funds of the Authority shall consist of -

(8) money appropriated by Parliament for the purposes of

the Authority;

loans or grants received by the Authority for its
activitie

revenues collected from goods or services that are
rendered by the Authority;

any such other money received or made available to the
Authority for the purposes of its functions.

(2) The Authority may:
(a) subject to the approval of the Minister, raise by way of

loans or otherwise, such moneys asit may require for
the performance of its functions.

(b) charge and collect fees on documents.
(3) There shall be paid from the funds of the Authority

(a) the salaries, allowances and loans of the staff of the

Authority,

25



Public Procurement

Books of
accounts

Audit of
accounts

()  such reasonable traveling, transport and subsistence
alowance for members or members of any committee
of the Authority when engaged on the business of the
Al:jthority, at such rates as the Minister may determine;
an

(  any other expensesincurred by the Authority in the
performance of its functions.

(4) The Authority may, invest in such manner asit thinks fit
such of itsfunds as it does not immediately require for the
performance of its functions.

(5) The Authority shall open and maintain bank accountsin
banks approved by the Board.

23.-(1) The Authority shall, maintain proper books of
accounts and other records relating to its accounts and prepare an
annual statement of accounts including the income and expenditure
account and the balance sheet in such form and manner as may be
prescribed by the Controller and Auditor General.

(2) Such books of accounts and other records shall be open
for inspection by the Minister or any person duly authorized by him
in that behal f

24.-(1) The accounts of the Authority shall be audited by the
Controller and Auditor General.

(2) The Controller and Auditor General and any other person
appointed by him in connection with the auditing of the accounts of
the Authority under this Act shall have the same rights and privileges
and authorities in connection with such audit as the Controller and
Auditor General in connection with the auditing of Government
accounts.

(3) For the performance of his duties under subsection (1),
the auditor to the Authority shall have access at all reasonable times
to all books of accounts, records, returns, reports and other
documents relating to the Authority accounts.

(4) In respect of each financial year, the auditor to the
Authority shall certify whether or not:-

@ he has received all the explanations and other

inftormati on necessary for the performance of his
uties;
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() the accounts of the Authority have been properly
kept; and
© according to the explanations and other information

received, and the books of account, records, returns,
reports and other documents relating to the Authority
accounts produced to him, the accounts of the
Authority reflect atrue and accurate financial
position of the Authority,

(5) The accounts of the authority as certified by the
Controller and Auditor General or any other person appointed by him
on this behalf together with the audit report, shall be forwarded
annually to the Board of Directors and the Minister.

(6) The Minister shall cause the accounts and the audit

report received under subsection (5) to be laid, as soon as they are
received, before Parliament.

25.-(1) The Chief Executive Officer shall riot |ater than three
months before the end of each financial year, prepare and submit to
the Board of Directors an Annual Management Plan which shall
include a budget for its approval for the next financia year.

(2) The Chief Executive Officer, may at any time before the
end of afinancial year prepare and submit to the Board for approval
any estimates supplementary to the budget of the current financial
year.

(3) No expenditure shall be made out of the funds of the
Authority unless that expenditure is part of the expenditure approved
by the Board under the estimates for the fiscal year in which the
expenditureisto beincurred, or in the supplementary budget for that
year.

26.(1) The Authority shall, within three months after the
end of each financial year, submit to:- _

(a) the Minister, an Annual Performance Evaluation
Report in respect of that year's activities Consisting of .-
(i) fi r|]:>|anCi a statements and the Annual Management

an,
(i1) an evaluation of the operations of the Authority
~and the procuring entities; _
(iii) any other information the Boards may direct; and

(b) the Controller and Auditor-General
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(i) the accountsof the Authority forthe
financial year; and
(  the Annual Performance Evaluation Report referred to
in paragraph ().
(2) The Minister shall lay before the National Assembly the
Annua Performance Evaluation Report within two months from the
date of his receiving the report, or at the next sitting of Parliament,
whichever comesfirst.
(3) The Controller and Auditor General shall submit the

Audited Report to Parliament within four months from the date of
receiving the accounts.

_27.-%2 In addition to any other function assé?ned to him b%
the Chief- Executive Officer, the Head of Internal Audit shall be

responsible for the interna auditing of the Authority's accounts and
shall submit to the Chief Executive Officer areport in respect of
every three months period of afinancial year.

(2) The Chief Executive Officer shall submit every report
referred to in sub-section (1) to the Board for its consideration.

PART I
TENDER BOARDS

28.(1) There shall be in each Ministry, Independent
Department of Government, Region, District, Local Government
Authority, and Parastatal Organisation, atender board for
procurement of goods, services and works.

(2) The composition of tender board, the method of
appointment of members, and the procedures to be followed by such
tender boards other than Local Government Authority Tender Board,
shall be as prescribed in the Second Schedule to this Act.

(3) The composition of Local Government Authority tender
board and the method of appointment of the members, and the
procedures to be followed by such atender board, shall be prescribed
in Regulations made pursuant to the provisions of section 65 of the
Local Government (Finances) Act, 1982.

(4) Members of the Tender Board shall be appointed with
regard to their technical competence and skills required for the
discharge of the functions of the Tender Board.
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~(5) A member of the Tender Board or a committee thereof

who is amember of acompany, firm or other body or is a partner or

isin the employment of a person or acompany or other body or is
married to a person who has submitted an offer for the supply of
goods or for the provision of services in connection therewith which
Isthe subject of consideration by the Tender Board, shall disclose
fact and shall not take part in the consideration or discussion of or
vote on any question relating to such offer.

29.-(1) The Accounting Officer or Chief Executive Officer
shall inform the Authority of the composition of the Tender Board
and the qualifications of its members not later than fourteen days
from the date of its appointment

_ (ZEWhe_re the ora%)ani%tion structure of a particular
procuring Entity istoo small to be able to constitute a tender boards
the Authority shall prescribe the procedure to be followed.

30. A Tender Board shall be responsible for -

(a) adjudication  of recommendations from the
Procurement Management Unit and award of contracts;

(b) review all applications for variations, addenda or
amendments to ongoing contracts,

(0  approving tendering and contract documents,

(d  approving procurement and disposal by tender
procedures,

(e) ensuring that best practicesin relation to procurement
and disposal by tender are strictly adhered by Procuring
Entities;

(f) ensure compliance with this Act; and

(g) liasing directly with the Authority on matters within its
jurisdiction.

31.-(1) Notwithstanding any other enactment, no public

body shall -

@ advertise, invite, solicit or call for tenders or proposals
in respect of a contract unless authorised by the
appropriate tender board; and

(b) award any contract unless the award has been approved
by the appropriate tender board.
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(2) No person or firm shall sign a contract with any public

BO% unless the award has been approved by the appropriate tender
oard.-

(3) For al procurements whose value exceed the limit set
out in the Regulations made under this Act, procuring entities shall,
within fourteen days, inform the Authority of commencement of the
procurement process for such procurements

(4) Where it comesto the knowledge of a board

acontract has been awarded or is about to be awarded in breach of
this Act or Regulations made under the Act, appropriate tender board

shall forthwith report the matter to the Authority, Controller and

Audit General and to the Permanent Secretary to the Treasury,
recommending such actions asit may deem appropriate.

(5) The acceptance of atender shall be communicated in
writing to the tenderer by the Procurement Entity.

32.-(1) In the exercise of their powers under this Act tender
boards may -

(@ cal for suchinformation and documents as they may
require from any public body;

(h)  commission any studies relevant to the determination
of award of contracts;

(¢  request any professional or technical assistance from
any appropriate body or person in Tanzania or
elsawhere, and

(d doall such acts and things as they may consider
incidental or conducive to the attainment of their
objects;

(2) Tender boards may -

(a) require the chairman, accounting officer or chief
executive officer of apublic body:

(i) to furnish any information or produce an
records or other’documents relating to a contract;
(i) to answer all relevant questions,

()  examine such records or other documents and take

copies or extracts therefrom.
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Accounting 33. The Accounting Officer or Chief Executive of a
fficerorprocuring entity shall have the overall responsibility for the execution
Executive  Of the procurement process in the procuring entity land in particular,
shall be responsible for:
(@) establishing atender board in accordance with this Act;
(b) appointing the members of the tender board specified
in the second schedule;
(  causing to be established a Procurement Management
Unit staffed to an appropriate level;
(d  advertising tender opportunities;
(©  appointing the evaluation committee;
()  communicating award decisions;
(g certifying the availability of funds to support the
procurement activities:
() signing contracts for the procurement activities on
behalf of the procuring entity;
()  investigating complaints by suppliers, contractors or
consultants;
()  submitting acopy of complaints and reports of the
finding to the Authority; and
K  ensuring that the implementation of the awarded
contract is in accordance with the terms and conditions

of the award.
Establish- 34.-(1) In every procuring entity there shall be established a
ge;tpi"s‘i’_ Procurement Management Unit staffed to an appropriate level.
fion of a (2) The Procurement Management Unit shall consist of
Procure- procurement and other technical specialists together with the
ment necessary supporting and administrative staff
m;”f?;it (3) Procuring entities shall identify all those engaged in

procurement within their organizations and identity the skills need in
each post across the authority and shall set out strategies to meet the
needs of the Procurement Management Units.

(4) The Procurement Management Unit shall be headed by a
person with sufficient training and experience in procurement
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35. Procurement Management Unit shall -
(a) manage all procurement and disposal by tender

A~ A~

activities of the procuring entity except adjudication
and the award of contract;

b) support the functioning of the Tender Board;
c) implement the decisions of the Tender Board;

(d) liaise directly with the Authority on matters within its

©

)

jurisdiction;
act as a secretariat to the Tender Board;
plan the procurement and disposal by tender activities
of the procuring entity;
recommend procurement and disposal by tender
procedures;
check and prepare statements of requirements;
prepare tendering documents;
prepare advertisements of tender opportunities,
prepare contract documents;
issue approved contract documents
maintain and archive records or the procurement and
disposal process;
maintain alist or register of all contracts awarded;

prepare monthly reports for the Tender Board;

co-ordinate the procurement and disposal activities of
all the departments of the procuring entity; and
prepare other reports as may be required from time to
time.

36.-(1) The user department of a procuring entity shall
perform the following function

liaise with and assist the Procurement Management
Unit througrtlout the procurement or disposal by tender
process to the point of contract placement;

initiate procurement and disposal by tender
requirements and forward them to the Procurement
Management Unit;

propose technical inputs to statements of requirements
for procurement requirements to the Procurement
Management Unit;
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(  propose technical specifications to the Procurement
Management Unit when necessary;

(§ input with technical evaluation of tenders received as

required by the Procurement Management Unit;

()  arrange for payments to suppliers, contractors or

consultants;

() report any departure from the termsand conditions of

an awarded contract to the Procurement Management
Unit;

()  forward details of any required contract amendments to

the Procurement Management Unit for action;

() m%i ntain and archive records of contracts Management;

an

()  prepareany reports required for submission to the

Procurement Management Unit, the Tender Board or
the Accounting Officer.

(2) The user department shall prepare awork plan for
procurement based on the approved budget, which shall be submitted
to the Procurement Management Unit for implementation when
required.

37.-(1) All evaluations shall be conducted by An evaluation
committee, which shall report to the Procurement Management Unit.

(2) The membership of the evaluation committee shall be
recommended by the Procurement Management Unit, in accordance
with Regulations made under this Act, and approved by the
Accounting Officer or Chief Executive.

(3) The number of the members of the evaluation committee
shall depend on the value and complexity of the procurement
requirement, but shall in all cases be a minimum of three members.

(4) The members shall be of an appropriate level of seniority
and experience, depending on the value and complexity of the
procurement requirement.

(5) Members of the evaluation committee may be externa
to the procuring entity, where the required skills of experience are
not available within the procuring entity or where member are
indisposed or have a conflict of interest.
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(6) All members of the evaluation committee shall sign the
Code of Ethics provided under the Regulations made under the Act,
declaring that they do not have a conflict of interest in the
procurement requirement.

(7) The meetings of the evaluation committee, the conduct
of the evaluation and the evaluation methodologies shall be executed
in accordance with the regulations, guidelines and tendering
documents made under this Act.

38. Subject to the provisions of this Act, the Accounting
Officer or Chief Executive, the Tender Board, the Procurement
Management Unit, the User Department and the Evaluation
Committee shall act independently in relation to their respective
Functions and powers.

39.-(1) An Accounting Officer or Chief Executive may
delegate the procurement function of the procuring entity to:

(a) asub-division of that entity; or

(b) another procuring entity; or

(c) athird party procurement agency,

in accordance with the terms and conditions specified in Regulations
made under this Act.

(2) An Accounting Officer or Chief Executive may delegate
to a Head of Department within the same procuring entity, his
authority to procure up to alimit not exceeding that which is
specified in the Regulations and such delegation shall be made in
writing and for a period not exceeding the period, the Accounting
Officer shall himself servein that position.

40.-(1) Where it is deemed that there is lack of technical
capacity, and subject to guidelines of the Authority, a procuring
entity may engage third party procurement services.

(2) On deciding to invite third party procurement services, a
procuring entity shall:-

(@ secure prior written assurance of the Accounting
Officer that funds are available to pay in full and on
time for those services,

(h)  follow the procedureslaid down by the Authority in its
Regulations.
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41. Disagreements between a Tender Board and a
Procurement Management Unit, and between a Procurement
Management Unit and a User Department concerning any decision
pertaining to the recommendation for the award of contract,
application or interpretation of any procurement method, process or
practice, shall be resolved in accordance with the procedures set out
in the Regulation made under this Act.

42.-(1) Every person having an official duty or being
employed in the administration of this Act or engaged as a consultant
to the procuring entry shall consider and deal with all documents and

information relating to the function of the procuring entity as
confidential.

(2) Subject to Section 8 no person in ossession of or
control Qver any document or information relating to any business or
transaction of the procuring entity shall communicate or attempt

communicate any information contained in such document or pass on
such documents to any person other than the Accounting Officer or
Chief Executive, amember of the Tender Board or the Procurement
Management Unit.

43. In the execution of their duties tender boards and
procuring entities shall achieve the highest standard of
equity taking into account

(a) equality of opportunity to all prospective suppliers,

contractors or consultants

(b) fairnessof treatment to all parties; and

(€  Theneedto obtain the best value for money in terms of
price, quality and delivery having regard to set
specifications and criteria.
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PART IV
PUBLIC PROCUREMENT PRINCIPLES

44.-(1) Notwithstanding anything to the contrary contained

in any written Law, where any expenditure isto be incurred on any
procurement of goods, works or services, it shall be the duty -

(a) in respect of ahead of expenditure, the Accounting

Officer designated as such for that head of expenditure
under the Public Finance Act, 2001; and

(b)  inrespect of ahead of expenditure the Accounting

Officer designated as such for that head of expenditure
under the Local government (Finances) act, 1982;
(  inrespect of aparastatal body, the chief executive
officer of that parastatal body,
to ensure that such procurement of goods, works or servicesisin
accordance with the procedures prescribed by or under this Act or
Regulations.

(2) The auditor of every public body shall, in his annual
report, state whether or not section 44(l) of this Act has been
complied with.

(3) Subject to the provisions of subsection (4) of this
section, every Accounting Officer or chief executive officer shall be
accountable for failing to comply with the provisions of subsection
(2).

(4) Where an Accounting Officer or chief executive officer
satisfies the Authority that he had, in accordance with the provisions
of any rules or Regulations made under this Act, delegated his
functions under subsection (1) to any other person or committee, then
such other person or every member of such committee shall also be
accountable for the failure to comply with the provisions of
subsection Sl).

(5) Where an Accounting Officer or chief executive officer
satisfies the Authority that heis, under the provisions of any written
law, subject to the control or direction of any other person, board,
committee or other body and that it was such control or direction of
such other person, board, committee or other body which caused the
failure to comply with the provisions of subsection (1), then such
other person or every member of such board, committee or other
body shall also be accountable for such failure to comply.
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(6) in respect of any failure to comply with the provisions of
subsection (1), the respective tender board shall take such appropriate
corrective or punitive measures asit may consider necessary.

Procure- 45. A procuring entity shall plan its procurement in a
g;em _ rational manner and in particular shall:
anning

(d  avoid emergency procurement wherever possible;

()  aggregate its requirements wherever possible, both
within the procuring entity and between procuring
entities, to obtain value for money and reduce
procurement costs,

()  make use of framework contracts wherever appropriate
to provide an efficient, cost effective and flexible
means to procure works, services or supplies that are
required continuously or repeatedly over a set period of
time;

(0 avoid splitting of procurement to defeat the use of
appropriate procurement methods; and

(@ integrate budget with its expenditure
programme.

Qualifica- 46.-(1) In order to participate in procurement proceedings,
tions of suppliers, contractors and consultants shall have to qualify by
jégfr'ajgs meeting appropriate procurement set out by the procuring entity and,
tors and where appropriate, by the approving authority for those particular
consultants  procurement proceedings.

(2) Local suppliers, contractors or consultants wishing to
participate in any procurement proceeding shall satisfy all relevant
requirements for registration with appropriate current professional
statutory bodiesin Tanzania.

(3) Foreign suppliers, contractors or consultant; wishing to
participate in the proceedings are exempted from the requirement
under subsection (2), but where as aresult of the procurement
proceedings, any forelgn supplier, contractor or consultant is selected
as having submitted the lowest evaluated responsive tender or the
best ranked proposal, such a supplier, contractor or consultant shall
register with the appropriate professional statutory body and shall be

required to submit evidence of registration as an approved supplier,
contractor or consultant in Tanzania.

37



Public Procurement

Pre-
qualificar
tion
proceed-
ings

Post-
qualifica-
tion

(4) Any qualification criteria shall be made known to, and
shall apply equally to al suppliers, contractors or consultants and a
procuring entity shall impose no discriminatory criteria, requirement
or procedure with respect to the qualifications of any supplier,
contractor or consultant

47. A procuring entity may engage in pre-qualified cation
proceedings with aview to identifying suppliers, contractors or
consultants either prior to inviting tenders for the procurement of
goods, works or services, or after taking part in any other
procurement proceedings.

48.-(1) If tenderers have not been pre-qualified, the
procuring entity and the tender board shall determine whether the
tenderer whose tender or proposal has been determined to offer the
lowest evaluated tender, in the case of procurement or the highest
evaluated tender in the case of disposal of public assets by tender
has the capability and resourcesto carry out effectively the contract
as offered in the tender.

(2) The criteriato be met shall be set out in the tendering
documents and if the tenderer does not meet any of these criteria, the
tender shall be rejected and the procuring entity and tender board
shall make a similar determination for the next lowest evaluated
tenderer, in the case of procurement or the next highest evaluated
tender, in the case of disposal of public assets by tender.

(3) A procuring entity and tender board may require a
tenderer which has submitted a lowest evaluated tender to
demonstrate again its qualifications before the award of contract is
confirmed

(4) The criteriaand procedures to be used in subsecti ggéB)
shall be the same as those used in the pre-qualification proceedings
set out in section 47 of this Act and shall be specified in the
tendering documents prepared by the procuring entity.

_ (5) If tenderer with the lowest evaluated bidders tenderer
failsto post-qualify, the procuring entity and tender board shall reject
its tender and shall select the next lowest evaluated tender form the
remaining tenders, subject to the right of the procuring entity to reject
al remaining tenders.

38



Public Procurement

. 49.-(2) Suppliers, contractors or consultants are allowed to
participate in “procurement proceedings without regard to their
nationality, except where the procuring entity has limited
participation in procurement proceedings on the basis of nationality
in accordance with this Act, the Regulations, or any other provisions
of any written law.

(2) The procuring entity may, when procuring goods, works
or services by means of international tendering, or when evaluating
and comparing tenders, grant amargin of preference for the benefit
of tendersfor certain goods manufactured, mined, extracted or grown
in the United Republic, for works by Tanzania contractors or services
provided by Tanzania consultants, provided that thisis clearly stated
in the tender documents subject to the provisions prescribed in the
Regulations.

(3) Tanzania Contractors or consultants shall be eligible to
be granted amargin of preference as provided for in subsection (2) of
this section only if they meet the following criteria, namely -

(@) for individual companies -

() they are incorporated or registered in the
United Republic of Tanzanig;

(il at least fifty percent of the authorised capital
of the company is owned either by the
Government or by citizens of Tanzanig;

(iif) they do not subcontract more than ten
percent of the contract price, excluding
provisional sums, to foreign contractors or
consultants provided that the domestic
company is qualified to carry out the
contract in accordance with the qualification
criteria, including any services provided by
the domestic company, fees and expenses
paid to the domestic company;

(iv) there is no arrangement whereby any major
part of the net profits or other tangible
benefits of the domestic company will
accrue or be paid to persons not citizens of
Tanzania or to companies which would not
be eligible under this section.

(b) for joint ventures of local companies -
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(i) individual member companies are
incorporated or registered in the United
Republic of Tanzania;

(il at least fifty percent of the ownership of the
individual companies are held by citizens of
Tanzanig,

(iii) the joint venture itself isregistered in
Tanzanig;

(iv) do not subcontract more than ten percent of
the contract price, excluding provisional
sums, to foreign firms, provided that the
domestic partner or partners are qualified to
carry out the contract in accordance with the
qualification criteria, including any services
provided by the partners and fees and
expenses paid to the partners;

(v) do not have arrangement whereby any major
part of the net profits will accrue or be paid
to persons not citizens of Tanzania or to
companies which would not be eligible
under this section;

©) for partners or individual persons trading as
contractors or consultants -

(i) the majority of capital shares are held by
citizens of Tanzania;

(il the partners or individual persons shall not
subcontract more than ten percent of the
contract price, excluding provisional sums,
to foreign firms, partners or individual
persons.

150.-(1) Where financial resources are exclusively provided
by a Tanzanian public body, each procurement of works goods or
services that has a value not exceeding a threshold specified in the
Regulations shall be reserved exclusively for local persons or firms.

(2) Where the procuring entity does not proceed with the
local person or firm set-aside under subsection (1), and procures on
unrestricted basis, the procuring entity shall includein the
procurement file the reason or reasons for the unrestricted
procurement.
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(3) In the case where procurement entity receives only one
acceptable offer from aresponsible local person or firm in response
to procurement set-aside, the procuring entity may consider to make
an award to that person or firm.

(4) If the procuring entity receives no acceptable offers
from responsible loca persons or firms, the set-aside procurement
shall be withdrawn and if the requirements are still valid, new offers

shall beresolicited on unrestricted basis.

51. Where financial resources are exclusively provided by a
Tanzanian public body, a procuring entity may procure from the
Government stores following a procedure to be prescribed in the
regulations.

52.-(1) Except as provided for in sub-section (2) of this
section, pre-qualification documents and tender documents shall be
written in English and tenders shall be invited in that language.

(2) In case a procuring entity has limited participation in the
procurement to Tanzania nationals in addition to sub-section (1) of
section 22, tender documents may be written in either Kiswahili or
English and tenders may be requested to tender in either language.

53.-(1) Where the procuring entity requires suppliers,
contractors or consultants who are submitting tenders to provide any
form of tender security, or any form of guarantee or bond against
satisfactory performance of the contract, such requirement shall
apply equally to al suppliers, contractors or consultants,

(2) The Authority shall issue guidelines, which shall be updated
from time to time, on the minimum values and modalities for
provision of tender security and other forms of guarantees or bonds.

54.-(1) Tender documents and request for proposals may
provide that procuring entities may reject all tenders or all proposals.
(2) Therejection of al tenders or al proposals under this
section shall only be justified where:
@ thereislack of effective competition;
(b) tenders or proposals are not substantially responsive
to the tender dossier or to the request for proposals
and terms of reference;
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© the economic or technical data of the project have
been altered; or
(d) tenders or proposals involve costs substantially

higher than the original budget or estimates.

(3) Lack of competition shall not be determined solely on
the basis of the number of tenderers persons who made proposals,
and where all tenders or proposals are rejected, the procuring entity
shall review the causes justifying the rejection and shall consider -

(@ making revision to the conditions of contract, design

and specifications, scope of the contract, or a
combination of these before inviting new tenders; or

(b) revising the request for proposals (including the

short list) and the budget.

(4) Where the rejection of all tenders or all proposalsis due
to lack of competition, wider advertising shall be considered and
where the rgjection is due to most of al of the tenders or proposals
being non-responsive, new tenders or new proposals may be invited

from theinitially pre-qualified firms, or with the prior agreement of
the appropriate tender board, from only those who submitted tenders
or proposalsin the first instance.

(5) The appropriate tender board's prior approval shall be
sought before rejecting all tenders or all proposals, soliciting new
tenders or proposals or entering into negotiations with the lowest
evaluated tenderer.

55.-(1) Subject to the provisions of section 54, the tender or
proposal that has been ascertain to be the successful tender or
proposal pursuant to section 68(a) and 71(1) of this Act shall be
accepted.

(2) The procuring entity on whose behalf the tenders, offers
or proposals were invited shall be notified by the tender board of the
tender board's acceptance of the tender, offer or proposal and the
notice of acceptance of the tender shall be given by the procuring
entity promptly to the supplier, contractor or consultant who
submitted the tender, offer or proposal.

(3) The notifications referred to in subsection (2) of this
section shal beinwriting and signed by authorised officers.
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(4) Where atender, offer or proposal has been accepted by
the tender board, the procuring entity on whose behalf the invitation
for tender, offer or proposal was issued and the person whose tender,
offer or proposal has been accepted shall enter into aformal contract
for the supply of goods, services of the undertaking of works, asthe
case may be.

(5) A formal contract shall bein such form and shall contain

such terms, conditions and provisions as contained in the solicitation
documents, request for proposals or tender dossiers.

(6) Any formal contract arising out of the acceptance of a
tender, offer or proposal under this Act shall be ratified by the
competent State Attorney before being signed by the parties.

(7) The procurement contract shall enter into force when a
written acceptance of atender has been communicated to the
successful supplier, contractor or consultant.

(8) The Procuring Entity shall notify the Authority, within
the time set out in the Regulations made under this Act, the name of
the person or body to whom the contract is awarded, the amount of
tender or proposal and the date on which the award was made.

56.-(1) Each procuring entity and each approving authority
shall maintain arecord of procurement proceedingsin which eachis
involved, including decisions taken and the reasons for it and such
record shall be kept for a period of not less than five years from the
date of completion of the contract and be made available within a
reasonable time during that period to the Minister and the Controller
and Auditor-General or any other officer authorized by accounting
authority.

(2) Therecord referred to in subsection (1), may under
special circumstances be kept beyond the period specified in that
subsection.

(3) A list of those submitting tenders and the prices tendered,
asread out at the time of opening the tendersin public, may be made
available to tenderers and to the genera public.

57.-(1) The Authority shall have power to blacklist and bar a
supplier, contractor or consultant for a specified time from
participating in public procurement proceedings and shall notify all
procuring entities on such actions.
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(2) A supplier, contractor or consultant shall be blacklisted
and barred from participating in public procurement proceedings for
aperiod of time where:

(a) asupplier, contractor or consultant has been blacklisted

and barred from taking part in public procurement by a
foreign country, international organisation or other
foreign institutions on grounds of fraud or corruption (i)
shall automatically be blacklisted and barred from
participating in public procurement in the United
Republic for such period asis barred by that foreign
country, international organisation or foreign institution
(ii) plus afurther period to atotal maximum of ten
ears,

(b) a}s/,upplier, contractor or consultant has been blacklisted

and barred from taking pan in public procurement by a
foreign country, international organisation or other
foreign institutions on grounds other than fraud or
corruption (i) shall automatically be blacklisted and
barred from participating in public procurement in the
United Republic for such period asis barred by that
foreign country, international organisation or foreign
institution (ii) plus afurther period to a total maximum
of five years.

(3) Procuring entities and tender boards shall not procure
from, contract with or engage a person, firm, supplier, contractor or
consultant who has been blacklisted and barred from participating in
public procurement proceedings pursuant to this section”.

PART V
METHODS OF PROCUREMENT

58.-(1) All public procurement and disposal by tender shall
be conducted in accordance with the basic principles set out in this
Act.

(2) Subject to thisAct all procurement and disposal shall be
conducted in a manner to maximize competition and achieve
economy, efficiency and value for money.
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59.-(1) Except as provided for in sections 60, a procuring
entity engaging in the procurement of goods, works or services shall
apply competitive tendering, using the methods prescribed in the
Regulations depending on the type and value of the procurement and,
in any case, the successful tender shall be the tender offering the
lowest evaluated cost.

2) In circumstances where -
suppliers, contractors or consultants have already
been pre-qualified pursuant to section 47;

() there is an urgent need for the goods, works, or
services such that it would be impracticable to
engage in open national or international tendering on
competitive selection; or

©) there is need to achieve certain social objectives by
calling for the participation of local communities

the procuring entity may either restrict the issue of tendersin
accordance with the procedures set out in the Regulations provided
that -

() the circumstances giving rise to the urgency were
neither foreseeable by the procuring entity nor

caused by dilatory conduct on its part; and
(i the procuring entity shall include In the records

required under section 56 of this Act a statement of
the grounds for its decision and the circumstances oil
which it relied on to justify the restriction.

60. A procuring entity wishing to commence competitive
tendering shall provide all eligible prospective suppliers or
contractors with timely and adequate notification of the procuring
entity's requirements and an equal opportunity to tender for the

required goods or works.

61.-(1) A procuring entity wishing to commence competitive
tendering proceedings shall prepare a tender notice inviting suppliers
or contractors to submit priced officers for the supply of the goods or
for undertaking the works required and such tender notice shall be
submitted within reasonable time before the planned issue of the
tender to the Secretary of the tender.
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(2) The approved tender notice shall be advertised by the
procuring entity as set out in the Regulations made under this Act
and shall ensure widest reach of potential suppliers or contractors.

(3) Any tender notice shall be published in sufficient time,
as prescribed in the Regulations, to enable prospective tenders to
obtain tender documents and prepare and submit their responses
before the deadline for receipt of tenders.

(4) Thetime specified for the opening of the tenders
submitted shall be the same as the deadline for receipt of tenders or
immediately thereafter, and shall be repeated, together with the place
for tender opening, in the invitation to tender.

62.-(1) The procuring entity shall provide tender documents
immediately after first publication of the tender notice to all suppliers
or contractors who respond to the tender notice and pay the requisite
fee, if required, for which areceipt shall be given.

(2) All prospective tenderers shall be provided with the same
information, and be assured of equal opportunities to obtain
additional information.

(3) Tender documents shall not include requirements and
terminologies which discriminate unfairly against participation by
suppliers, contractors or consultants.

(4) It shall be lawful to deviate from the requirements of
subsection (3) if the circumstances demand provided any such
deviation is made on basis of provisions of the Regulations made
under this Act.

(5) The scale of fees payable for collection of tender
documents shall be as set out in the Regulations made under this Act.

63.-(1) The procuring entity shall use the appropriate
standard mode! tender documents specified in the Regulations for the
procurement in question.

(2) The tender documents shall be worded so asto permit
and encourage competition and such documents shall set forth clearly
and precisely al the information necessary for a prospective tenderer
to prepare tender for the goods and works to be provided.
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64. The procuring entity shall require tenderers to make their
tenders and tender securities valid for periods specified in the
tendering documents, and such periods shall be sufficient to enable
the procuring entity to complete the comparison and evaluation of the
tenders and for the appropriate tender board to review the
recommendations and give its approval for the contract or contracts
to be awarded whilst the tenders are still valid.

65.-(1) The basis for tender evaluation and selection of the
lowest evaluated tender shall be clearly specified m the instructions
to tenderers or in the specifications to the required goods or works.

(2) The tender documents shall specify and factor, in
addition to price, which may be taken into account m evaluation a
tender and how such factors may be quantified or otherwise
evaluated.

(3) Notwithstanding the provisions of subsection (2), where
tenders based on alternative materials, alternative completion
schedules or aternative payment terms are permitted, conditions for
their acceptability and the method of the evaluation shall be
expressly stated in the tender documents.

66.-(1) The tender board that approved the issue of the
tender documents shall receive tenders using procedures set out in
the Regulations made under this Act.

(2) The Secretary to the tender board shall on request give
each bidder areceipt showing the time and the date that the tenders
were received, and any tender received after the deadline shall be
returned unopened to the tenderer.

(3) All tenders submitted before the deadline time and date
for submission shall be opened in public, in the presence of the
tenderers or their representatives and other parties with alegitimate
interest in the tender proceedings and the tender opening shall take
place at, or immediately after the deadline time and date given in the
tender documents for the receipt of the tenders and the names of all
those present at the tender opening and the organi sations they
represent shall be recorded by the Secretary of the respective tender
board.
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(4) The names and addresses of each tender and the total
amount of each tender, and of any alternative tenders, if they have
been requested or permitted, shall be read aloud by the Chairman of
the meeting and recorded by the Secretary of the tender board or his
delegate, as each tender is opened.

(5) After the public opening of tenders, information relating
to examination, clarification and evaluation of tenders and
recommendations concerning awards shall not be disclosed to
tenderers or other persons not officially concerned with the process
until the award of a contract is notified to the successful tenderer.

67.-(1) The procuring entity shall evaluate on acommon
basis tenders that have not been rejected in order to determine the
cost to the procuring entity of each tender in amanner that permitsa
comparison to be made between the tenders on the basis of the
evaluated costs, but the lowest submitted price, may not necessarily

be the basis for selection for award of a contract. _
2) Any relevant factor or factorsin addition to price to be

considered in tender evaluation and the manner in which they will be
applied for the purpose of determining the lowest evaluated tender
shall be specified in the tender documents for goods and equipment
but the tender evaluation for works shall be undertaken strictly in
monetary terms and completion period.

(3) Any procedure under which tenders above or below a
predetermined assessment of tender value are automatically
disqualified may not be accepted.

(4) The procuring entity shall prepare a detailed report on
the evaluation and comparison of tenders, setting out the specific
reasons on which its recommendations for the award of each contract
are bases.

68. The tender board shall review the evaluation and

of award of FeCOmMmendation made by the procuring entity and may either -

contract

El approve the recommendation and, if the valueis
within its limit of authority, authorize the procuring
entity to accept the tender and award a contract in
the form specified in the tender documents; or
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(b) refuse to authorize acceptance of any of the tenders
and refer the evaluation back to the procuring entity
with an instruction to re-evaluate the tenders or a
recommendation for re-tendering or other action.

69.-(1) A procurement contract shall not be altered or

amended in any way after it has been signed by both parties unless
such ateration or améndmentsis-

@ to the benefit of the Government or is not
disadvantageous to the Government; and

(9 is endorsed by the approving authority.

(2) Any additions to the value of a procurement contract

shall be reviewed and agreed by the approving authority.

70.-() A procuring entity may, when selecting consultants
use any one of the following principal selection methods -

@ selection based solely on technical quality by
evaluation of the firms competence, the staff
seconded to the assignment and the technical value
or quality of the proposal, or

(b) selection based on the technical quality with price
consideration; or

© selection based on the lowest price after establishing
compatibility of technical proposals and the service
to be provided.

(2) Circumstances to justify the Procuring Entity to depart from
the use of selection methods set out in subsection (1) shall be set out
in the Regulations and the alternative approaches to be used instead.

(3) Procuring entities shall use the appropriate Standard

Request for Proposals and Standard Forms of Contract issued by the
Authority with minimum changes acceptable to the respective tender
board, as necessary to address specific project issues, and any such
changes shall be introduced only through contract data sheets, or
through special conditions of contract and not by introducing changes
in the wording of the general conditions of contract included in the
standard form.

49



Public Procurement

Negotiation
and Award

of Contract
for Consul-

tancy
Services

Fraud and
corruption

(4) Notwithstanding the provisions of subsection (2), where
the Standard Request for Proposal and Standard Form of Contract are
not appropriate, procuring entities shall, use other contract forms
acceptable to the Authority-

71.-(1) Depending on the method of selection of consultant
used, the firm submitting the best proposal shall be invited for
negotiations.

(2) Negotiations shall include discussions of the terms of
reference, the methodology, staffing, procuring entity's inputs and
special conditions of contract and the discussions shall not
substantially alter the original terms of reference or the terms of the
contract.

(3) Where the negotiation under subsection (2), fail to result in
an acceptable contract, the procuring entity shall terminate the
negotiations and after consultation with the appropriate tender board,
invite the next ranked firm for negotiations.

(4) After negotiations are successfully completed, the procuring
entity shall within the time set out in the Regulations notify other
firms on the short list that they were un-successfully.

PART V
PROHIBITIONS

72.-(1) Procuring and approving entities as well as tenderers,
suppliers, contractors and consultants under public financed contracts
shall proceed in atransparent and accountability manner during the
procurement and execution of such contracts.

(2) Where a procuring entity or an approving authority is,
after appropriate investigations, satisfied that any person or firm to
which is proposed that a tender be awarded, has engage in corrupt
or fraudulent practices in competing for the contract in question, the
entity or authority may -

@ reject aproposa for award of such contract;

(h) declare any person or firmineligible for a period of

ten years to be awarded a public financed contract.
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(3) The procuring entity or an aPproyi ng author_ig‘?/ m?/, after

determination by a court of law or following a special audit by the
Controller and Auditor-General, that corrupt or fraudulent practices
were engaged in by any person or firm during the procurement,

award of contract or the execution of that contract -

@ cancel the portion of the funds allocated to a contract
for goods, works or services; and
(h) declare any person or firmineligible for a period of

ten years to be awarded a public financed contract;

(4) Any member of the procuring entity or approving
authority who engages in corrupt or fraudulent practices during the
procurement proceedings or the execution of the public financed
contract shall be dealt with in accordance with section 76 of this Act.

(5) The procuring entity shall, in any tender forms for public
contracts, include an undertaking of the tenderer to observe the
country's laws against fraud and corruption (including bribery) in
competing for and executing a contract.

73.-(1) No person, whether such person has made an offer

influencing  Or Not shall, with intent to gaining any advantage or concession for

Public
Officers

himself or any other person -

@ offer any member or an associate of amember of a
tender board or its committee or any employee or an
associate of an employee of atender board or its
committee or any consultant or an associate of any
consultant or a person or an associate of any person
providing services, agift of money or other valuable
thing; or

() approach any member or any associate of a member
of atender board or its committee or any of its
officer or an associate of any office with respect to
any matter that is before that tender board or
committee or that is expected to come before a
tender board or a committee.
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(2) No procuring entity, member of an approving authority
or any public officer or other Government authority shall accept a
gratuity in any form, any offer of employment or any other thing,
service or value as an inducement with respect to an ad or decision
of, or procedure followed by, the procuring entity or by the
approving authority in connection with any procurement proceedings
or tender; and a procuring entity or by the approving authority in
connecting with any procurement proceedings or tender, and a
procuring entity shall promptly reject atender of any supplier,
contractor or consultant who gives, agreesto give or offers,, directly
or indirectly, any such inducement

(3) Procurement shall not be made from a public officer or
associate of apublic officer acting in a private capacity, either alone
or as apartner in a partnership or as an officer of acompany.

(4) A procuring entity shall not include in any tender
document any condition or specification such as to favour any one
supplier, contractor or consultant,

(5) Any member of an approving authority or amember of
its staff or of a procuring entity or member of staff of a procuring
entity shall declare any interest that he may have in any supplier,
contractor or consultant, and shall take no part, nor seek to influence
in any way, procurement proceedings in which that supplier,
contractor or consultant isinvolved or liable to become involved.

(6) Any tender proved to have been awarded on the basis of
inducement as provided in the proceeding subsections shall be
revoked forthwith and the same shall be reported to the relevant
professional body for ethical proceedings.

(7) A supplier, contractor or consultant whose tender or
proposal has been rejected or revoked on the grounds of inducement
and corrupt practices shal not be able to qualify or pre-qualify in any
procurement proceedings during the ten years following the date of
the notice of such rejection or revocation.

) (8) Any rejection or revocation on the grounds of
inducement or corrupt practices shall be notified to the Chief

Executive Officer of the Authority who shall in turn take effect to
notify al Government procuring entities and approving authorities
for the purposes of effecting the provisions of subsection (7).
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74.-(1) A supplier, contractor or consultant, in relation to
the public contract shall, within thirty days after the execution of the
contract, furnish in writing to the Prevention of Corruption Bureau
and the Tanzania Revenue Authority -

@

(0

stating particulars of any consideration given or to be
given to any person or organization for the purpose
of or asacommission for obtaining the contract; and
giving the names of the persons to whom and the
organization to which any such consideration was or
isto be given.

(2) If no such consideration is to be given to any person or
organization, a statement furnished pursuant to subsection (1) shall

SO state;

(3) Wherein relation to a public contract, abody corporate
isacontractor, then -

@

if the consideration for the contract exceedsin vaue

or total, two percent of the contract value, the

statement furnished pursuant to subsection (1) -

() shall be signed by the Chief Executive of the
body corporate; and

(il if the contract is a subsidiary of another body
corporate, shall also be signed by the Chief
Executive of the other body corporate; and

in any case other than that which isreferred to in

paragraph (a), the statement so furnished shall be

signed by an officer of the body corporate deputed

by the body corporate to do so.

(4) The provisions of the Companies Ordinance in relation

@

to the determination of whether a body corporate the subsidiary of
any other body corporate shall apply.

75-(1)
corporate

Any conduct engaged in or on behalf of a body
by adirector, servant or agent of the body corporate

within the scope of the actual or apparent authority;
or
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by any other person at the director or with the
consent or agreement (whether express or implied)
of adirector, servant or agent of the body corporate,
whether giving of the direction, consent or
agreement is within the scope of the actual or
apparent authority of the director, servant or agent,
shall be deemed, for the purposes of this Act, to have
been engaged in by the body corporate.

(2) Any conduct engaged in or on behalf of a person other
than abody corporate -

by a servant or agent of the person within the scope
of actual or apparent authority of the servant or
agent; or

by any other person at the direction or with the
consent or agreement (whether express or implied)
of aservant or agent of the first mentioned person,
when the giving of the direction, consent or
agreement is within the scope of the actual or

parent authority of the servant or agent,

shall be deemed, for the purposes of this Act, to have been engaged
in by the first-mentioned person.

76. The measures provided by this Act shall not preclude the
institution of criminal proceedings pursuant to the Penal Code, the
Prevention of Corruption Act, 1971 or any other written Law against
any person discharging functions or exercising powers under this Act
or regulations made under this Act.
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PART VI
DISPUTES SETTLEMENT

77-(1). Thereis hereby established in the Ministry of Finance,
the Public Procurement Appeals Authority.

(2) The Third Schedule to this Act shall have effect
regarding the composition, appointment and procedures of the
Members of the Public Procurement Appeals Authority.

78. The Public Procurement Appeals Authority shall
entertain appeal's against tender boards, clarify theissuein dispute
between the parties and shall endeavour to bring about agreement
between the parties upon mutually acceptable terms, and the parties
shall co-operate in good faith with the Public Procurement Appeals
Authority in order to enable it to carry out its functions and they shall
be bound by its decisions.

79.-(1) Subject to sub-section (2) of this section, any
supplier, contractor or consultant who claims to have suffered or that
may suffer any loss or injury asaresult of a breach of a duty imposed
on a procuring entity or an approving authority by this Act may seek
areview in accordance with sections 81 and 82 of this Act, provided
that the application for areview isreceived by the procuring entity or
approving authority within twenty-eight days of the supplier,
contractor or consultant becoming aware of the circumstances givin
rise to the complaint or when the supplier, contractor or consultan
should have become aware of those circumstances.

(2) Thereview referred to in subsection (1) of this section
shall not apply to.

@ the selection of amethod of procurement or in the
case of services the choice of a selecting procedure;
) the limitation of procurement proceedings on the

basis of nationality in accordance with section 49 of
this Act or in accordance with the prescribed
Regulations,

) adecision by the procuring to reject all tenders
pursuant to section 54 of this Act;
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(d failure to cite this Act, Regulations made under this
Act or any other law relating to the procurement
proceedings;

(] in the case of services, arefusal by the procuring
entity to respond to an expression of interest in
participating in request for proposals proceedings.

80.-(1) Complaints or disputes between procuring entities

and suppliers, contractors or consultants which arise in respect of
procurement proceedings and awards of contracts and which cannot

be resolved by mutual agreement shall be reviewed and decided upon
awritten decision by the Accounting Officer, Chief Executive of a
Procuring Entity, unless the procurement has been reviewed and
approved by an approving authority, in which case that approving
authority shall review and decide on the dispute and give reasons for
its decision in writing.

(2) The head of the procuring entity or of the approving
authority shall not entertain a complaint or dispute unlessit is
submitted within twenty eight days from the date the supplier,
contractor or consultant submitting it became aware of the
circumstances giving rise to the complaint or dispute or when that
supplier, contractor or consultant should have become aware of those
circumstances, whichever is earlier.

(3) The head of a procuring entity or of the approving
authority shall not entertain a complaint or dispute or continue to
entertain a complaint or dispute after the procurement contract has
entered into force.

(4) Unless the complaint or dispute is resolved by mutual
agreement of the supplier, contractor or consultant that submitted it
and the procuring entity, the head of the procuring entity or of the
approving authority shall, within thirty days after the submission of
the complaint or dispute deliver a written decision which shall -

@ state the reasons for the decision; and

(h) if the complaint or disputeisupheld inwholeor in

part indicate the corrective measures to be taken.
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(5) Where the head of the procuring entity or of the
approving authority does not issue a decision within the time
specified in subsection (4), the supplier, contractor or consultant
submitting the complaint or dispute or the procuring entity shall be
entitled immediately thereafter to institute proceedings under section
81, 82, or 85 and upon such institution of such proceedings, the
competence of the head of the procuring entity or of the approving
authority to entertain the complaint or dispute shall cease.

(6) The decision of the procuring entity or approving
authority shall be final unless the supplier, contractor or consultant
Appliesfor administrative review by the Authority except for
complaints or disputes made against the Public Procurement
Regulatory Authority which shall be submitted to the Public
Procurement Appeals Authority in accordance with section 81.

81.-(1) A supplier, contractor or consultant who is aggrieved
by the decision of aprocuring entity or an approving authority may
refer the matter to the Authority for review and administrative
decision.

(2) Where -

@ the Accounting Officer does not make a decision

within the period specified in sub-section 80(6); or

() the tenderer is not satisfied with the decision of the

Accounting Officer,
the tenderer may make a complaint to the Authority within fourteen
working days from the date of communication of the decision by the
Accounting Officer.

(3) The Authority shall within thirty days after the,
submission of the complaint or dispute deliver awritten decision
which shall -

@ state the reasons for the decision; and

(b) if the complaint or dispute is upheld in whole or in

part indicate the corrective measures to be taken.

~ (4) Thedecision of the Authority shall be final unless an
action iscommenced under section 82 of this Act.
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82.-(1) Complaints or disputes not amicably settled by the
Authority shall be referred to the Public Procurement Appeals

Authority.

(2) A supplier, contractor or consultant entitled under section
79 to seek review may submit a complaint or dispute to the Public
Procurement Appeals Authority -

@

if the complaint or dispute cannot be submitted or
entertained under section 80 or 81 because of entry
into force of the procurement contract and provided
that the complaint or dispute is submitted within
twenty days from the date when the supplier,
contractor or consultant submitting it became aware
of the circumstances giving rise to the complaint or
dispute or the time when that supplier, contractor or
consultant should have become aware of those
circumstances;

if the head of the procuring entity does not entertain
the complaint or dispute because the procurement
contract has entered into force, provided that the
complaint or dispute is submitted within twenty days
after the delivery of the decision not to entertain the
complaint or dispute;

pursuant to subsection 80(5) provided that the
complaint or dispute is submitted within twenty days
after the expiry of the period referred to in
subsection (4) or section 69, or

if the supplier, contractor or consultant claims to be
adversely effected by a decision of the head of the
procuring entity or of the approving authority under
section 81 provided that the complaint or disputeis
submitted within twenty days after the delivery of
the decision.

(3) Upon receipt of acomplaint or dispute, the Public
Procurement Appeals Authority shall give notice of the complaint or
dispute to the procuring entity or the approving authority.

(4) The Public Procurement Appeals Authority may, unless
it dismisses the complaint or dispute, recommend one or more of the
following remedies;
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@ declare the legal rules or principlesthat govern the
subject matter;

() prohibit the procuring entity from acting or deciding
unlawfully or from following an unlawful procedure;

©) require the procuring entity that has acted or
proceeded in an unlawful manner, or reached an
unlawful decision, to act or to proceed in alawful
manner or to reach alawful decision;

(d) annul in whole or in part an unlawful act or decision
of the procuring entity or approving authority other
than any act or decision bringing the procurement
contract into force;

) revise an unlawful decision by the procuring entity
or substitute its own decision for such a decision,
other than any decision bringing the procurement
contract into force;

) require the payment of compensation for any
reasonable costsincurred by the supplier, contractor
or consultant submitting the complaint or dispute as
aresult of an unlawful act, decision or procedure
followed by the procuring entity or approving
authority; or

(0) order that t he procurement proceedings be
terminated.

(5) The Public Procurement Appeals Authority shall, within
thirty days, issue a written decision concerning the complaint or
dispute stating the reasons for the decision and the remedies granted,
if any.

(6) The decision of the Public Procurement Appeals
Aduthority shall be final unless an action is commenced under section
85 of thisAct.

83.-(1) After the submission of acomplaint or dispute under
sections 80, 81 or 82, the head of the procuring entity or of the
approving authority or the Public Procurement Appeals Authority, as
the case may be, shall notify all suppliers, contractors or consultants
participating in the procurement proceedings to which the complaint
or dispute relates, of the submission of the complaint or dispute and
of its substance.
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(2) Any supplier, contractor or consultant or any Government
authority whose interests are or could be affected by the review
proceedings, shall have aright to participate in the review
proceedings and a supplier, contractor or consultant who failsto
participate in the review proceedings and supplier, contractor or
consultant who fails to participate in the review proceedings shall be
barred from subsequently making the same claim.

(3) A copy of the decision of the head of the procuring entity
or of the approving authority or of the Public Procurement Appeals

Authority, as the case may be, shall be furnished within five days
after the' delivery of the decision, to the supplier, contractor or

consultant submitting the complaint or dispute to the procuring entity
and to any other supplier, contractor or consultant or Government
authority who participated in the review proceedings and in addition,
after the decision has been delivered, the complaint or dispute and
the decision shall be made available for inspection by the general
public provided however that, no information shall be disclosed if its
disclosure would -

(i) be contrary to law;

) impede law enforcement;

(

(iii) not be in the public interest;

(iv) prejudice legitimate commercial interest of parties;
or

) inhibit fair competition.

84.-(1) The timely submission of acomplaint or dispute
under sections 80, 81 and 82 shall suspend the procurement
proceedings for a period of seven days, provided the complaint or
dispute is not frivolous and contains a declaration the contents of
which, if proven, demonstrate that the supplier, contractor or
consultant will suffer irreparable injury in the absence of a
suspension and shows that it is probable that the complaint or dispute
will succeed and the granting of the suspension would not cause
disproportionate harm to the procuring entity or to the suppliers,
contractors or consultants.

(2) Where the procuring contract enters into force, the
submission of acomplaint or dispute under section 81 shall suspend
the performance of the procurement contract for a period of seven
days provided the complaint or dispute meets the requirement set
forthin subsection ().
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(3) The head of the procuring entity or of the approving
authority or the Public Procurement Appeals Authority may extend
the suspension provided for in subsection (1) and the Public
Procurement Appeals Authority may extend the suspension provided

for in subsection (2) in order to preserve therights of the supplier,
contractor or consultant submitting the complaint or dispute or

commencing the action pending the disposition of the review
proceedings, provided that the total period of suspension shall not
exceed thirty days.

(4) The suspension provided for by this section shall not
apply if the procuring entity certifies that urgent public interest
considerations require the procurement to proceed and the
certification, shall state the grounds for such findings land shall be
conclusive with respect to all levels of review except judicial review

(5) Any decision by the procuring entity under this section
and the grounds and circumstances for it shall be made part of the
record of the procurement proceedings.

85. The Court of competent jurisdiction shall have
Jurisdiction over actions pursuant to section 79 and petitions for
judicial review of decisions made by bodies or failure of those bodies
to make a decision within the prescribed time-limit, pursuant to
sections 80, 82 and 83.

PART VII
MISCELLANEOUS PROVISIONS

~86.-(1) Public officers as well as experts engaged to deliver
specific services under this Act shall sign the Code of Ethical
Conduct.
(2) All suppliers, contractors or consultants shall be required
to sign a declaration of compliance with those Codes of Conduct
determined by the Authority from time to time.

87.-(1) A person commitsan offencewho: _
] knowingly gives false or misleading information or

evidence in purported compliance with a summons
issued under this Act;

61



Public Procurement

Regula-
tions

Guidelines

(b) without reasonable excuse fails or refusesto give
information, or produce any document, records or
reports required under paragraph (a)(ii) of subsection
(2) of section 32;

(0) without reasonable excuse refuses to answer
summons or refuses to produce any books of
accounts, plans or give evidence as required by
paragraph (a) of subsection of (2) of section 37,

(d) contrary to this Act, interferes with or exerts undue
influence on any officer or employee of the
Authority or procuring entity or member of tender
board in the performance of hisfunctions or in the
exercise of hisher power under this Act;

] connives or colludes to commit a fraudulent act of
corrupt act defined in section 3;

(f) contravenes or fails to comply with a provision of
this Act and Regulations made under this Act,

and on conviction isliable to afine not exceeding five hundred
thousand shillings or to imprisonment for aterm not exceeding three
years or to both fine and imprisonment.

(2) where a procuring entity consistently contravenes this

Act, it shall, on the recommendation of the Authority and on the
approval of the Minister, have its procurement function transferred to
athird part procurement agency appointed by the Authority until the
Authority is satisfied that the causes of the contravention have been
rectified.

88.-(1) The Minister may make regulations for the better
carrying out of the provisions of this Act, and such Regulations shall
include yearly review of the limits of authority for each procuring
entity and approving entity.

(2) All Regulations and directions made in connection with
this Act shall be published in the Gazette.

.89.-(I) The Authority shall issue guidelines from time to

timefor the better carrying out of the objectives or any functions
under this Act.
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90.-(1) The Public Procurement Act, 2001 is hereby
reped ed.

(2) Notwithstanding subsection (1), every order, direction
or appointment which was issued, given, or made pursuant to the
provisions of the Public Procurement Act, 2001 and every office
which was cleated in pursuance thereof shall remain valid until
otherwise cancelled, revoked or varied under the provisions of this
Act.

(3) Upon the coming into operation of this Act, al laws,
regulations or rules relating to public procurement shall cease to have
any effect, power, function, authority or duty in relation to any matter
connected with procurement of goods, service or works.

91.-(1) All property, except that property the Minister may
determine, which immediately before the commencement of this Act
was vested in the Government for the use or the Central Tender
Board on the date or commencement of this Act shall immediately
vest in the Authority subject to al interests, liabilities, charges and
trusts affecting that property.

(2) All legal obligations, proceedings and claims pending in
respect of the Central Tender Board shall be continued or enforced
by or against the Authority in the same manner as they would hive
been continued or enforced if this Act had been in force at the time
when the cause of action arose.

FIRST SCHEDULE

(Under section 18)

COMPOSITION, APPOINTMENT AND PROCEDURES OF

THE AUTHORITY

1. In this Schedule "Appointing Authority" means:

@ in the case of the Chairman of the Authority, the
President of the United Republic of Tanzania; and
(b) in the case of Members of the Authority, the

Minister for the time being responsible for finance;

63



Public Procurement

Composi-
tion and
appoint-
ment of
the

Authority

Tenure
of
office

2. The Board of Directors shall consist of the following
members -

@ a non-executive Chairman who shall be appointed by
the President;
(o) six members being experts or specialistsin

procurement, law, management, engineering
commerce, etc, who shall be appointed by the
Minister,

© the Chief Executive Officer who shall be appointed
by the President

3.-(2) The Chairman and members of the Board shall be
appointed for a period of three years and shall be eligible for re-
appointment for a further period of three years.

(2) Under exceptional circumstances, the Appointing
Authority may extend the tenure of the Board member or members
for aperiod not exceeding six months from the date of expiry of the
initial period of appointment.

(3) The Appointing Authority may determine the
appointment of the Chairman, members and Chief executive of the
Board at any timefor.

@ abuse of office;

(b) corruption;

© incompetence;

() any physical or mental incapacity that renders a
person incapable of performing the duties of that
office;

) failure to attend three consecutive meetings of the

Board meetings without reasonable grounds;

(i cogviction of an offence involving moral turpitude;

an

0) being adjudged bankrupt by a court of law.

84) Any member of the board may resign upon giving one
month's notice in writing to the Appointing Authority.

(5) If any member is absent from three consecutive meetings
of the Board without providing reasonable excuse, the Board shall
advise the appointing authority to terminate the appointment of that
member and appoint another member in his place.
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4. The Board may invite Government officers of ministries
or departments whose procurement is under consideration or any
other person with alegitimate interest in the procurement being
reviewed to attend its meetings for the purpose of assisting the
Board, but such persons shall have no vote.

5.-(1) Anordinary meeting of the Board shall be convened
by the Chairman, or in his absence or inability to act, the Chief
Executive Officer, by a notice specifying the date, time and place of
such meeting which shall be sent to each member at his usua place
of business or residence not less than two full working days before
the date of such meeting and the Board shall meet at such times and
such places being not less than once in a month as the Chairman may
determine.

(2) The Chairman, or in his absence or inability to act, the
Chief Executive Officer, shall convene a special meeting of the
Board upon receipt of arequest in writing signed by no fewer than
three members of the Board, save that such requests shall not be
made without justifiable cause.

6.-(1) One half of the members of the Board shall form a
quorum for ameeting of the Board.

(2) In the absence of the Chairman, the members present at a
meeting of the Board shall elect one of the membersto act as
Chairman for that meeting and the member who is so elected shall be
responsible for reporting the findings of such meeting to the
Chairman.

(3) At any meeting of the Board, a decision of the mgjority of
the members present shall be recorded as a decision of the Board,
save that a member who dissents from that decision shall be entitled
to have his dissenting decision and the reasons for it recorded in the
minutes of that meeting.

7. Minutes of each meeting of the Board shall be recorded
by the Secretary in a proper form and shall be confirmed by the
Board and signed by the Chairman and the Secretary at the next
following ordinary meeting of the Board and filed at the offices of
the Authority.
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Notificar 8. Notification of decisions made by the Board and al other
tion of communications sent on its behalf shall be signed by the Chief

dedisions - Evecutive Officer, or by an officer of the Secretariat of the Board
who has been authorised in writing by the Secretary to act on his
behalf and the Secretary shall communicate the decisions, including
any refusal and the grounds for the refusal, to the Accounting Officer
or Chief Executive Officer within seven days from the date of the
meeting when such a decision was made.

Regula- 9. TheBoard shall have power to regulate its own

tion of proceedings.

proceed-

ings

Subcom- 10. The Board may establish subcommittees and appoint as

mittes members, of such subcommittees, persons who are or are not,
members of the Board for the purposes of advising the Board on any
specific matter.

;Iees and 11. The Minister may prescribe fees and allowances which

owa-

may be payable to the Chairman and members of the Authority.

nces

SECOND SCHEDULE
(under section 28(2))

COMPOSITION, APPOINTMENT AND PROCEDURES OF
TENDER BOARDS

Interpre- 1.-(1) Inthis Schedule, "the board" means the Tender Board
tation for the Ministry, Independent Department of Government, Region,
Digtrict, Local Government Authority, and Parastatal Organisation ...

composi- 2. The board shall consist of -

ton ?:td (a) a Chairman, who shall be one of the heads of

it department or a person of similar standing and who
shall be appointed by the Accounting Officer or Chief
Executive as the case may be.
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) six members who are heads of department or persons
of similar standing within the sum procuring entity
and who shall be appointed by the Accounting,
Officer or Chief Executive as the case may be.

© the Secretary, shall be a procurement specialist, who
shall be of the rank of a head of department or a
persons of similar standing within the same
procuring entity and who shall be appointed by the
Accounting Officer or Chief Executive asthe case
may be.

3.-(1) The Chairman and members of the Board shall be
appointed for a period of three years and shall be eligible for re-
appointment for afurther period of three years.

(2) Under exceptional circumstances, the Accounting Officer
or Chief Executive may extend the tenure of the Board member or
members for a period not exceeding six months from the date of
expiry of theinitial period of appointment.

(3) The Accounting Officer or Chief Executive may

determine the appointment of the Chairman and members of the
Board at any timefor:

(a) abuse of office;

(b) corruption;

(0 incompetence;

(d) any physical or mental incapacity that renders a person
incapable of performing the duties of that office-

(e) failure to attend three consecutive meetings of the
Board meetings without reasonable grounds;

(f) conviction of an offence involving mora turpitude; and

ggg being adjudged bankrupt by a court of law.

4) Any member of the Board may resign upon giving one

month's notice in writing to the Accounting Officer or Chief
Executive as the case may be.

(5) If any member is absent from three consecutive meetings
of the Board without providing reasonable excuse, the Board shall
advise the Accounting Officer or Chief Executive to terminate the

appointment of that member and appoint another member in his
place.
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3. The board may invite Government Officers from within
the procuring authority or other public authority to attend its
meetings for the purpose of assisting the board, but such person shall
have no vote.

4. Meetings of the board shall be convened by the Chairman,
or in his absence or inability to act, the Secretary, by a notice
specifying the date, time and place of such meeting which shall be
sent to each member at his usual place of business or residence not
less than two full working days before the date of such meeting and
the board shall meet at such times and places, being not less than
oncein amonth as, the Chairman may determine.

5. One half of the members of the board shall form a
quorum for a meeting of the board.

(2) In the absence of the Chairman, the members present at a
meeting of the board shall elect one of the membersto act as
Chairman for that meeting and the member who is so elected shall be
responsible for reporting the findings of such meeting to the
Chairman.

(3) At any meeting of the board, a decision of the mgjority of
the members present and voting shall be recorded as a decision of the
board, save that a member who dissents from that decision shall be
entitled to have his dissenting decision and the reasons for it to be
recorded in the minutes of that meeting.

6. Minutes of each meeting of the board shall be recorded by
tile Secretary in a proper form and shall be confirmed by the board
and signed by the Chairman and the Secretary at the next following
meeting of the board.

7. Notification of decisions made by the board and all other
communications sent on its behalf shall be signed by the Secretary or
by the Permanent Secretary of that Ministry.

8. A board shall conduct its proceedings in accordance with
the prescribed Regulations.
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Subcom- 9. A board may establish sub-committees and appoint as

mittees members, of such sub-committees, persons who are, or are not,
members of the ministry tender board for the purposes of advising
the board on any specific matter.

Fees and 10. The Minister may prescribe fees and allowances which
alowances  mgy be payable to the Chairman and members of the board.

THIRD SCHEDULE

(under section 77(2))

COMPOSITION AND PROCEDURE'S OF THE PUBLIC
PROCUREMENT APPEALS AUTHORITY

Interpre- 1. In this Schedule:

tation
@ "Appointing Authority" means -

() in the case of Chairman and Secretary of
the Public Procurement Appeals Authority
the President of the United Republic of
Tanzania;

(il in the case of Members of the Public
Procurement Appeals Authority, the
Minister for the time being responsible for

finance
(b) "the Authority" means the Public Procurement
Appeals Authority.
Composi- 2. The board shall consist of -
ton and @ anon-executive Chairman who shall be appointed
i by the President of the United Republic.
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(b) six other members, at least two of them drawn from
private sector and from procurement professional
body, appointed by the Minister with professional
knowledge and experience in public procurement
finance, commerce, business, administration or law
from among institutions having no direct vested
interest in public procurement

) a Secretary who shall be an expert in procurement
with training in law or any other relevant discipline
and who shall be appointed by the President of the
United Republic of Tanzania on such terms and
conditions as he determines on contract for four
years, renewable for only one further term.

3.-(1) The Chairman and members of the Authority shall be
appointed for a period of three years and shall be eligible for re-
appointment for a further period of three years.

(2) Under exceptional circumstances, the Appointing
Authority may extend the tenure of a member for a period not
exceeding six months from the date of expiry of theinitial period of
appointment.

(3) The Appointing Authority may determine the
appointment of the Chairman, members and secretary at any time
for
(a) abuse of office;

(b) corruption;
(c) incompetence;
(d) any physical or mental incapacity that renders a person
mcapabl e of performing the duties of that office.
(e) failure to attend three consecutive meetings of the Board
meetings without reasonable grounds,

(f) conviction of an offence involving moral turpitude; and

Egg being adjudged bankrupt by a court of law.

4) Any member of the Authority may resign upon giving
one month's notice in writing to the Appointing Authority.
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(5) If any member is absent from three consecutive meetings
of the Authority without providing reasonable excuse, the Authority
shall advise the Appointing Authority to terminate the appointment
of that member and appoint another member in his place.

4.-(1) An ordinary meeting of the Authority shall be
convened by the Chairperson, by a notice specifying the date, time
and place of such meeting which shall be sent to each member at his
usual place of business or residence not less than two full working
days before the date of such meeting.

(2) The Public Procurement Appeals Authority may act
notwithstanding any vacancy in its membership.

(3) Where, by reason of ilIness, absence from the United
Republic or other sufficient cause a person appointed Chairperson is
Unable to perform the functions of his office, he may appoint a
member of his staff to perform those functions for a period not
exceeding two months and shall forthwith inform the President of the
United Republic of the appointment, but if the Chairperson is unable
or fails to appoint such a person or if it is necessary that such a
person be appointed for a period exceeding two months, the President
of the United Republic, may appoint such person as he thinks fit,
being a person qudified under this Act, to perform those functions.

(4) No act or proceeding of the Authority shall be invalid by
reason of any defect or irregularity in the appointment of any
member or by reason that any person who purposed bona fide to act
as amember at the time of the act or proceeding was in fact
disquaified or not entitled it act as a member

(5) In resolving disputes or complaints, the Authority shall
conduct the dispute resolution under procedures acceptable for
aternative dispute resolution mechanism by requiring exchange of
documents between the parties concerned and may accept both oral
and written communication between and from the parties.

5.-(1) One haf of the members of the Authority shall form a
quorum for ameeting of the Authority.
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(2) In the absence of the Chairman, the members present at
ameeting of the Authority shall elect one of the membersto ad as
Chairman for that meeting, and the member who is so elected shall
be responsible for reporting the findings of such meeting to the
Chairman.

(3) At any meeting of the Authority, adecision of the
majority of the members present shall be recorded as a decision of
the Authority, save that a member who dissents from that decision
shall be entitled to have his decision and the reasons thereof be re-
corded in the minutes of that meeting.

6. Minutes of each meeting of the Authority and all other
communications sent on its behalf shall be signed by the Chairman or
by an officer of the Authority who has been authorised in writing by
the Chairman to act on his behalf.

7. Notification of decision made by the Authority and all
other communications sent on its behalf shall be signed by the
Chairman or by of the Authority who has been authorised
in writing by the Chairman to act or her behalf.

8. Subject to the provisions of this Act, the Authority shall
have power to regulate its own proceedings.

9. The Minister may prescribe fees and allowances which
may be payable to the Chairman and members of the Authority.

OBJECTS AND REASONS

The Public Procurement Act of 2001 gave effect to procurement
procedures in the public sector, that is the Government and other public
departments that expend public funds. The Act came into force on 1st July
2001. From itsinception stage the Government had been keen on tracking
the implementation of the Act and has in the process received various
views from relevant stakeholders on its performance and effectiveness. In
the meantime, the Government strived to make an indepth assessment of
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views between November 2002 and April, 2003. "A Country Procurement
Report" iswhat came out of this process. The Report indicates that the Act
is generally agreeable, despite that it has a minimum of shortfallsin certain
parts.

There are two major areas in the Report, namely; the administrative
shortfalls that require no amendment of the Act and the legal shortfalls that
call for the amendment of the Act. In the former case, the Government in
collaboration with all stakeholders will put emphasis on the enhancement
of the supervision and enforcement of the Act in accordance with the
recommendations in the report. Asregards the later case, the Act isto be
amended as necessary so asto cater for the desired needs.

The need to amend the Public Procurement Act, 2001 has been
prompted by the fact that both the Government and Parastatal
organi zations have been spending over 70% of the recurrent budget, and
have at the same time been expending a 100% of the development budget
solely on procurement services and building contracts.

Meanwhile, the Government has in mind that efficiency and tight
control on procurement processes will ultimately lead to delivery of quality
social services and tangible improvement of infrastructure facilities. The
other objective isto convince our partnersin development on Government
commitment in ensuring sound management of public funds with aview to
attract more donor-support that is essential for offsetting the budget deficit.

Experience drawn from the operationalisation of the Public
Procurement Act, 2001 coupled with the World Bank supported
assessment report have prompted the need to repeal the 2001 Act with a-
view to make better provisions and to accommodate the various

recommendations made in the report. Nevertheless, much of the content
and gist of the 2001 Act has been retained in the envisaged Act.

This Bill isintended to provide for an Act that will cater for best
practices in public procurement both at local and international levels. The
Bill isfurther designed to establish aregulatory body for the Act as well as
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to provide for tender decentralization in Ministries, Ministry departments
and parastatal organizations. It will also oversee procurement activitiesin
local government authorities.

The grounds for the enactment of the new Act are essentially as
follows:

@ The Central Tender Board had in the former Act been

overwhelmed with a great range of power which

consequently had made it susceptible to contravention of the
principles of accountability and good governance.

(b) A need to have asingle regulatory body for the overal
management of procurement in the public sector.
(0 A need to establish a mechanism that will oversee public

pr(écurement processes and also provide for procurement
audit.

(d) Thereisaneed for the establishment of Public Procurement

Appeals Authority to cater for settlement of tender disputes.
The authority will also address tender issues in the private
sector to ensure equity and justice for al parties.

In this Bill Government recommendations are divided into eight
major parts and are presented as follows:

Part | of the Bill deals with preliminary matters.
Part 11 provides for the establishment of the Public Procurement
Regulatory Authority while Part 111 provides for the Tender Boards, their

functions and powers.

Part IV deals with Procurement principles in which a number of
tendering modalities are addressed.

Part V deals with the processes and methods of procurement, while
Part VI makes provisions for prohibitions.
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It isunder Part V11 that settlement of complaints of disputes by
procuring entities and approving authorities are provided for.

Part VIII provides for miscellaneous provisions.

At the end of the Bill the two Schedules appear as follows:
The First Schedule made under section 18 provides for the
composition, appointment and procedures for the Appointing Authority.

The Second Schedule made under section 28(2) of the Act provides
for the composition, appointment and procedures of the Tender Board.

MADHUMUNI NA SABABU

Sheriaya Ununuzi ya Mwaka 2001 iliweka utaratibu wa ununuzi
katika sekta ya Umma, yaani Serikalini na kwenye baadhi ya mashirika
yanayopokea fedha za umma.

Sheria hiyo ilianza kutumikatarehe 1 Julai, 2001. Baada ya kuanza
kutumika, Serikali imekuwa ikifuatilia kwa karibu utekelezaji wa Sheria
hiyo. Katika kutekel eza masharti ya Sheria hiyo, maoni mbalimbali
yamepatikana kutoka kwa wadau na watumiaji wa Sheria hiyo. Baadaya
kuipata maoni, Serikali ilifanyatathmini ya kina kuhusu maoni hayo kati ya
miezi ya Novemba, 2002 na Aprili, 2003 na kutayarisha "Country
Procurement Assessment Report”. Matokeo ya tathmini hiyo
yameonyesha kuwa kwa ujumla Sheria ya Ununuzi ya Mwaka 2001 ni
nzuri isipokuwa ina mapungufu katika baadhi ya maeneo.

Tathmini hiyo piaimeonyesha kuwa mapungufu yaliyoainishwa
yamegawanyika katika sehemu kuu mbili, yaani, mapungufu ya kiutendaji
ambayo hayahitaji Sheria kufanyiwa marekebisho, na mapungufu ya
Sheria ambayo yanahitaji Sheria kufanyiwa marekebisho. Kwa maeneo
ambayo ni ya kiutendaji, Serikali kwa kushirikiana na wadau imeona
umuhimu wa kuweka mkazo zaidi kwenye usimamizi wa Sheria na
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kuitekel eza kama ilivyopendekezwa na tathmini hiyo. Kuhusu mapungufu
ambayo yanahitaji Sheria kufanyiwa marekebisho, Serikali iliandaa
mapendekezo ya marekebisho katika Sheria hiyo ili iweze kukidhi
mahitaji.

Umuhimu wa mabadiliko katika Sheriaya Ununuzi wa Ummaya
mwaka 2001 unatokana na ukweli kwamba Serikali na Mashirikaya
Umma hutumia zaidi ya asilimia 70 ya bajeti kwa matumizi ya kawaida
(recurrent budget) na asilimia 100 ya bagjeti ya maendel eo (devel opment
budget) pia hutumika kwa ununuzi wa vifaa, huduma na kandarasi za
ujenzi. Kwahali hiyo, Serikali inatambua kwamba iwapo ununuzi
Utafanyika kwa ufanisi na kwa kudhibiti matumizi yasiyo yalazima,
inaweza kuboresha ubora wahuduma za kijamii na kupanua
miundombinu. Aidha, washirika wenzetu katika shughuli za maendeleo
wataongeza imani katika mfumo wa Serikali wa kusimamia matumizi ya
fedha za umma na hivyo kuongeza misaada inayohitajikaili kuziba nakisi
yapengo la bajeti.

Kwa kuzingatia uzoefu ambao umepatikana katika matumizi ya
Sheriaya Ununuzi ya Mwaka 2001, pamoja na matokeo ya tathmini
iliyofanywa kwa kushirikiana na Benki ya Duniaimedhihirika kuwa upo
ulazima na umuhimu wa kufanya mabadiliko katika sekta ya ununuzi wa
umma pamoja na Sheria inayosimamia eneo hilo. Imekuwa ni lazima
kufuta na kuandika upya Sheriaya Ununuzi wa Ummaya mwaka 2001 ili
mapendekezo mapya yaweza kueleweka vizuri na kwa urahisi. Hata hivyo
maudhui namisingi ilivomo kwenye masharti ya Sheriaya Ununuzi wa
ummaya Mwaka 2001 yamebakizwa

Madhumuni ya Muswada huu ni kuwezesha kuwepo kwa Sheria
itakayokidhi matakwa ya ndani naya kimataifa (best practices) katika
kusimamia shughuli za Ununuzi katika sektaya umma. Madhumuni
mengine ya Muswadaili kuanzisha chombo cha juu kitakachosimamia
Sheriaya Ununuzi wa Umma, na pia kupel eka madaraka (decentralization)
yaununuzi kwaWizara, |dara za Serikali na Mashirikaya Ummana
vilevile kuzihusisha Serikali za Mitaa kwenye masharti ya Sheriaya
Ununuzi.
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Sababu za kutungwa kwa Sheria mpya ni pamoja na kutambua
kwamba:

@ Hamashauri Kuu ya Tendaimepewa maukumu ya
kusimamia Sheria pamoja na majukumu ya kiutendaji ya
kuitisha, kupokea, kufungua na kuidhinisha zabuni pamoja na
kusuluhisha migogoro itokanayo na shughuli za zabuni. Hali
hii imeifanya Halmashauri Kuu ya Tenda kuidhinisha zabuni
nawakati huo huo kupitia na kuhuisha, maamuzi yake
yenyewe ambayo ni kinyume cha utaratibu namisingi ya
uwajibikaji na utawala bora.

(b) Umuhimu wa kuwepo kwa mamlaka moja ya kusimamia
shughuli zote za ununuzi kwenye sekta ya umma

(€ Umuhimu wa kuwepo kwa utaratibu madhubuti wa kufanya
ukaguzi wa kinawa shughuli za ununuzi na zabuni (lack of
oversight and procurement audit).

(d) Upo umuhimu wa kuwepo kwa Mamlaka Kuu ya kusuluhisha

migogoro itokanayo na shughuli za zabuni kujumuisha sekta
binafsi i1i kutoa haki kwa pande zote zinazohusika katika

migogoro.

Kwenye Muswada huu, mapendekezo ya Serikali yamegawanywa
katika Sehemu Kuu Nane na Mgjedwalli mawili kamaifuatavyo:

Sehemu ya Kwanza inahusu mambo ya utangulizi. Sehemu ya Pili
inaunda Mamlaka ya Uthibiti wa Manunuzi ya Umma, ambapo Sehemu ya

Tatu inahusu Bodi za Zabuni na Majukumu yake.
Sehemu ya Nne inahusu misingi ya utekelezaji wa manunuzi ya

Umma. Sehemu ya Tano inahusu taratibu za kufanya manunuzi. Sehemu
ya Sitainahusu vizuizi kwa ujumla ambapo Sehemu ya Saba
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inashughulikia utatuzi wa migogoro kati ya wahusika kwenye ununuzi.
Sehemu ya Nane inahusu mambo mengineyo.

Mwisho wa Muswada huu yapo Majedwali mawili yafuatayo.
Jedwali la Kwanzallililotengenezwa chini ya Kifungu cha 18 linahusu
Muundo, Uteuzi na Taratibu za Mamlaka ya Uteuzi.

Jedwali lapili lililotengenezwa chini ya Kifungu cha 28(2) linahusu
Muundo, Uteuzi na Taratibu za Bodi za Zabuni.

Dodoma Basil P. Mramba
25 Juni, 2004 Waziri wa Fedha
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